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The rapid development of the law relating to receivers has necessi- 
tated a new edition of this remarkable successful work. 

This Third Edition is a thorough and complete revision of the whole 
text of the second edition, supported by an exhaustive citation of the 
later cases, illustrating every phase of the Law of Receivers. 
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RECEIVERS AT THE SUIT OF JUDGMENT CREDITORS. 
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RECEIVERS’ CERTIFICATES. 


This work embraces the entire body of English and American law upon the im- 
portant subject of Receivers, their Duties, Functions, Powers, Rights of Action; the 
principles governing the courts in their appointment; the application of these prin- 
ciples in cases of Corporations, Railways, Creditors, Partners, Real Property, Mort- 
gages, Trust and Fiduciary Relations, and generally, all the various moditications of 
the Law and Practice of Receivers as applied at the present day. 

Chapter XI, ‘‘Receivers over Railways,’’ has six subdivisions, covering ‘‘Prin- 
ciples Governing the Jurisdiction,’ ‘Receivers in Aid of Mortgages and Bonds 
holders,’’ ‘‘Functions and Duties of the Receiver,’’ ‘‘Preferred Debts,’’ ‘*Actions 
Against the Receiver,’’ ‘‘Receiver’s Certificate.”’ 
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Nowy Ready. 
A New and Exhaustive National Treatise Entitied, 


AMERICAN 
PROBATE LAW AND PRACTICE 


INCLUDING A COMPREHENSIVE DISCUSSION OF 








The Legal Principles Governing the Devolution of Property, the Execution, Interpretation and 
Proof of Wills, the Issuance and Revocation of Letters Testamentary and of Adminis- 
tration, and the Relations subsisting between Guardian and Ward. 


TOGETHER WITH SPECIAL CHAPTERS ON 


Jurisdictional Subjects, the Methods of Precedure applicable to the Proponent’s or Contestant’s Case, 
Accounting before the Court, Evidentiary Rules, and Many Other Related Topics, 
mainly upon BR t Decisi of our State and Federal Courts. 


BY FRANK §&. RICE, 


Counselor at law and author of ‘‘Rice on Civil and Criminal Evidence.” 


Applicable to all the States. 


This work is designed to meet the demands of the legal profession throughout the country for a 
reliable statement and exposition of American Probate Law as at present administered. It has been 
dited with special reference to the existing methods of civil procedure as developed by and based 
upon the judicial interpretation of our statutory law. The plan adopted is that of an orderly treatise, 
in which the legal principles are clearly and succinctly stated and di dand well supported by a 
formidable array of authority. 

Nearly 6,000 apt and illustrative cases, many of monumental importance, have been critically ex 
amined, while every brar.ch of the substantive law tributary to the subject has been accorded exhaust- 
ive and intelligent treatment. It is grounded upon our State and Federal decisions and is hence pre- 
eminently and distinctively American. It is neither argumentative nor metaphysical, but rather a 
sedulous attempt to state the tenor and trend of the present law as disclosed by the recent adjudica- 
tions of our Probate Courts. 

The author has not confined himself to a mere tabulation of the statutes regulating the practice 
methods in Probate Courts, but has stated with great elaboration the general principles pertaining 
to the topic, and especially those governing controversies in these Courts and the method by which 
the devolution of property is secured to the heirs at law and distributees. 

ges” The work covers the whole range of Probate Law and Practice, and the cases cited in all instances 
are directly applicable to the law as annunciated in the text. The work naturally and logically dis- 
plays itself through twenty-five chapters, which in turn sub-divide into nearly four hundred sections, 
which are indicated by catch lines as best facilitating reference. 

All modified, questioned or overruled cases are rigidly excluded as hopelessly misleading, and 
full ninety per, cent. of the citations are from cases decided by our courts of last resort. 

This is a complete and practical treatise projected along modern lines, and is expository of Pro- 
bate Law and Practice as it obtains to-day in all States of the American Union unde: the Common 
Law and Code Procedure. 




















It is not only the latest, but the most practical work on Probate Law now on the market. The 
author is well known to the profession through his elaborate and highly successful work in 3 
vols., entitled, ‘‘Civil and Criminal Evidence.” 





The print, press work and binding are of the best, and the work appears in a handsome octavo 
volume, over 800 pages, with an exceptionally thorough index and complete table of cases. PRICE 
$6.50 net or sent all charges prepaid upon receipt of the price. 
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The application of old principles of law to 
the subject of telephones has been recently 
made by the Supreme Court of Texas in 
Southwestern Telegraph and Telephone Co. 
v. Dale, where it was held that a husband 
may sue a telephone company for damages 
sustained by a wife by reason of its failure to 
deliver a message intrusted to it for the bene- 
fit of both. The defendant therein sought to 
relieve itself from liability upon the ground 
that the message was a written one and its 
reception not within the scope of the author- 
ity of the company’s agent. The court held, 
however, that in determining the question of 
the apparent authority of an agent of a tele- 
phone company to receive written messages 
for transmission, where it appears that he 
had no such authority in fact, the character 
of the service performed by the company, to- 
gether with the usual practice of its agents, 
should be considered. It appeared that de- 
fendant’s agents had no authority to contract 
for the transmission of written messages; 
that the agent in question was only author- 
ized to furnish the use of telephone in- 
struments; that plaintiff believed the agent 
had authority to receive his message ; that it 
was transmitted, but not delivered; and that 
the company had at other times received and 
transmitted written messages. It was held, 
that a finding that the reception of the mes- 
sage was within the scope of the agent’s ap- 
parent authority was justified. 





Cases as to the recovery of trust funds, 
their identification, and the effect of com- 
mingling such funds with others not impressed 
with a trust, present nice problems, often- 
times exceedingly difficult of solution. Ina 
case recently before the Circuit Court of 
the United States, for the District of Pennsyl- 
vania it appeared that the plaintiffs had pro- 
cured to be discounted by the Spring Garden 
National Bank a note made by Samuel Young. 
This note the bagk deposited as collateral 
with the committee of the Philadelphia Clear- 
ing House. Prior to the time the same be- 
came due the plaintiffs sent to the bank to 
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pay the same, and the note not being in the 
bank at the time, they paid the cashier the 
amount thereof, and took a receipt, the bank 
promising to get the note from the clearing- 
house. The money so paid was mingled 
with the other moneys of the bank. The note 
was not taken up at the clearing-house, and 
after the failure of the Spring Garden Bank, 
the clearing-house secured judgment on the 
same against the plaintiffs as indorsers there- 
on. Among the other assets which came 
into the hands of the bank examiner on the 
failure of the bank was the sum of $34,042- 
73 in bills, silver dollars and fractional cur- 
rency, which sum, less about $1,000 paid out 
by him for wages, etc., was turned over to 
the receiver. At no time between the date 
of the payment to the bank and the day on 
which it closed its doors, did the bank have 
on hand in cash less than $24,000. United 
States District Judge Butler held, in an ac- 
tion against the receiver of the bank to re- 
cover the trust moneys that it was not im- 
portant that the money bore no marks and 
could not be identified, but it is sufficient to 
trace the same into the bank’s vaults and find 
that a sum equal to it (and presumably rep- 
resenting it) continuously remained there 
until it came into the receiver’s hands. In 
People v. City Bank, 96 N. Y. 32, and Peak 
v. Elliott, 30 Kan. 156, the facts were nearly 
identical and in both cases it was held that 
the transaction established a fiduciary rela- 
tion between the parties and not the relation 
of debtor‘and creditor only. Judge Butler 
in the present case, on the subject of follow- 
ing the funds, grounded his decision upon 
the leading case of Knatchbull v. Hallett, 13 
Ch. Div. 696, and later American cases which 
have adopted its doctrine. He remarked that 
if the case of Banks v. Dowd, 38 Fed. Rep. 
172, which seems to be contra ‘‘can be dis- 
tinguished from Knatchbull v. Hallett, as the 
judge who decided it believes, then it can as 
readily be distinguished from this. If it can- 
not, with all my respect for that distinguished 
judge, I must disregard it.’”’ There is a 
class of cases—to which Bank v. Beal, 49 
Fed. Rep. 606, and Bank v. Armstrong, 148 
U. S. 50, belong—in which it is held that al- 
though the relations of the parties there in- 
volved, were in the beginning fiduciary, they 
ceased to be so when the agent commingled 
the money with his own. These, however, 
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were cases where commercial paper was de- 
livered for collection and credit, and where 
the collection and credit consequently term- 
inated the agency. The commingling and 
use of the money were in pursuance of the 
understanding, and upon this construction of 
the transaction, these decisions rest. The 
distinction is noticed in Knatchbull v. Hallett, 
13 Ch. Div. 702. 








NOTES OF RECENT DECISIONS. 


Buritpinc AND Loan AssocriATION—ULTRA 
Vires MorteGace.—It was decided by the 
Supreme Court of Illinois in Kadish v. 
Garden City Equitable Loan & Bldg. Associ- 
ation, that itis no defense to a suit by a 
building and loan association to foreclose a 
mortgage that it secures a loan made toa 
member of the association for the benefit of 
a corporation that could not become a mem- 
ber of the association and could not there- 
fore borrow money from it, since an executed 
ultra vires contract is binding. Those who 
have become interested in the property, with 
full knowledge of the mortgage, cannot dis- 
pute itany more than the mortgagor can. 
Wilkin, J., says in part: 

It is not denied that these loans were made to act- 
ual members. All that is insisted upon in that regard 
is that the borrowers, though in fact members, were 
not legally so, because ineligible to membership. 
That being admitted, the question still remains, can 
the borrowers, being themselves parties to the illegal 
acts attempted to be set up here, escape liability upon 
their contracts to repay the money to the lender? 
There is, as above shown, no prohibition in the stat- 
ute against corporations becoming members of home- 
stead loan associations for the purpose of borrowing 
money. Neither is there any prohibition therein 
against loaning money for other than building pur- 
poses. In other words, the transactions were at most 
ultra vires, in the commonly understood sense of 
those words, and nothing more. As said in Arms Co. 
y. Barlow, 63 N. Y. 62, cited with approval by this 
court in Darst v. Gale, 83 Ill. 141, “the acts were not 
immoral in themselves, or forbidden by any statute,— 
neither mala in sese or mala prohivita, so as to make 
the contract illegal and incapable of being the founda- 
tion of an action; such a contract as the law will not 
recognize or enforce, but, applying the maxim ‘ex 
facto illicito non oritur actio,’ leaves the parties as :t 
finds them.”’ It is also said in that case: ‘*When acts 
of corporations are spoken of as ultra vires, it is not 
intended that they are unlawful, or even such as the 
corporation cannot perform, but merely those which 
are not within the power conferred upon the corpora- 
tion by the act of its creation, and are in violation of 
the trust reposed in the managing board by the share- 
holders, that the affairs shall be managed and the 
funds applied solely for carrying out the object for 





which the corporation was created. * * * It is now 
very well settled that a corporation cannot avail it- 
self of the defense of ultra vires when the contract has 
been, in good faith, fully performed by the other 
party, and the corporation has had the full benefit of 
the performance and of the contract. “ * * The 
same rule holds e converso. If the other party has 
had the benefit of the contract fully performed by the 
corporation, he will not be heard to object that the 
contract and performance were not within the legiti- 
mate powers of the corporation;” citing the authori- 
ties. So this court said in Association v. Blue, 120 III. 
128, 11 N. E. Rep. 381: “It will be observed that the 
contract involved is not absolutely prohibited by stat- 
ute. All that can be properly claimed is that it was 
not expressly authorized by the statute. The defend- 
ant voluntarily issued the policy. It received the 
premium, and Bailey fully, so far as appears, per- 
formed all that his contract required him to do. So 
far as he is concerned the contract is an executed one. 
Now, upon the death of Bailey, when the defendant 
is called upon to perform its part of the contract, can 
it refuse, and defeat a recovery by claiming that the 
contract is ultra vires?” The question was answered 
in the negative on the authority of Bradley v. Ballard, 
65 Ill. 415; Darst v. Gale, 83 Ill. 186; 2 Mor. Corp. 689. 
While a contract ultra vires remains executory, courts 
will interfere to prevent its enforcement, or, on the 
application of a shareholder or other authorized per- 
sons, prevent its execution; but when it has been car- 
ried into effect, and the corporation has received the 
benefit of it, it cannot plead the excess of its power in 
discharge of its liability. Bradley v. Ballard, supra. 
And, “if the other party has had the benefit of a con- 
tract fully performed by the corporation, he will not 
be heard to object that the contract and performance 
were not within the legitimate powers of the corpora- 
tion.” Arms Co. v. Barlow, supra. The plea of ultra 
vires should not, asa general rule, prevail, whether 
interposed for or against a corporation, when it would 
not advance justice, but on the contrary would ac- 
complish a legal wrong. Jd. See, also, Carson City 
Sav. Bank. v. Carson City Elevator Co., 90 Mich. 550, 
51 N. W. Rep. 641; Holmes & Griggs Manuf’g Co. v. 
Holmes & Wessell Metal Co., 127 N. Y. 262, 27 N. E. 
Rep. 831. All the decisions on this question naturally 
rest upon the rule ‘‘that where a party has accepted, 
and made his own, the benefit of a contract, he has 
estopped himself from denying in the courts the 
validity of the instrument by which these benefits 
came to him.” 2 Pars. Cont. 790. Had the contracts 
been void, and not merely ultra vires, Penn. v. Born- 
man, 102 Ill. 523, and cases there cited, would have 
supported the position of appellants, but as the case 
is presented they have no application. 





CriminaL Law — Evivence—Homiciwre— 
Conressions.—The Supreme Court of North 
Carolina decide in State v. Harrison, that on 
indictment for murder, an admission by de- 
fendant, an infirm and diseased old woman, 
that she caused a person to do the killing, 
made to a detective disguised as a stave- 
getter, and induced by his gromise that if she 
would tell him all about it he would give her 
something so that she could not be caught, is 


admissible in evidence. The court said: 


When the competency of a confession is drawn in 
question, the correct inquiry in every such case is 
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whether the inducement was such as to lead the pris- 
oner to suppose that it would be better for him to 
confess himself guilty of a crime he did not commit. 
Rex vy. Gibbons, 1 Car. & P. 97; Reg. v. Reason, 12 
Cox, Cr. Cas. 228; Reg. v. Reeve, Jd. 179. The evil to 
be apprehended and guarded against is inducing an 
innocent person to confess guilt through hope or fear. 
When the acknowledgment of the truth of inculpat- 
ing facts is not made under the impression that, 
whether it is true or false, the mere making of the 
statement will bring some benefit to or ward off some 
danger froin the person making it in connection with 
an accusation of crime against such person, there is no 
sufficient reason for excluding evidence of the con- 
fession. There was no preteuse of any power on the 
part of the witness to control the conduct of the au- 
thorities of the State as to instituting or pressing a 
prosecution for the crime. The witness was not 
known to the prisoner to be a detective. She stated, 
without inducement, that she knew who had killed 
her bu-band; but it did not follow necessarily that she 
Was guilty as principal or accessory before or after 
the fact, though the witness seemed to think so. The 
hope held out to her appealed to superstition, and 
was calculated to make her believe that the witness, 
inreturn for her confidence, would give her some 
dose that would save her, not from prosecution, but 
from detection. The rule which is generally approved 
is that where the prisoner is advised totell nothing 
but the truth, or even when what is said to him has 
no tendency to induce him to make an untrue state- 
ment, his confession in either case is admissible. Rex 
vy. Court, 7 Car. & P. 486; Meinaka y. State, 55 Ala. 47, 
Russ. Crimes, pp. 395, 396. It is not material that the 
witness told her a falsehood in appealing to supersti- 
tion, since the words used had no tendency to make 
the prisoner tell what was untrue. Rex y. Thomas, 7 
Car. & P. 845; Reg. v. Holmes, 1 Car. & K. 248. If 
the prisoner had in no way participated in the com- 
mission of the crime,she had no reason to fear a dis- 
closure of the truth which she was invited to tell. ‘The 
promise to protect, by witchery or cabalism, from 
being ‘‘caught,’? though it was an artifice resorted to 
to ascertain the truth, offered no temptation, in con- 
templation of law, to an innocent person to pretend 
that she was guilty. 3 Russ. Crimes (9th Ed.), 395; 3 
Am. & Eng. Ene. Law, p. 481, and note 1.- On the 
the contrary, the proposition of the witness was that 
she should tell him “all about it”? (presumably the 
truth), and not that she should confess her guilt; and 
it has been held as a rule that a request to tell 
the truth as toa transaction is not an inducement to 
an innocent person to pretend to be guilty. 3Am. & 
Eng. Ene. Law, p. 474, and cases cited; Meinaka v. 
State,55 Ala. 47. It is not necessary, therefore, to 
enter upon the discussion of the interesting questions 
whether, in the absence of absolute duress, the invi- 
tation to confess guilt, when given by a person not in 
authority, is deemed to be such an inducement 9s 
will exclude a confession as involuntary, or whether 
statements made to such persons are admissible, if 
at all, under a rule different from that obtaining 
where the prisoner is communicating with an officer, 
orone connected with the administration of the law. 
If. in contemplation of law, no sufficient inducement 
is offered to tempt the prisoner to falsely pretend 
that he is guilty, it is immaterial whether his state- 
ment is made to an oflicer or a private individual. 





CONVERSION—HikiING OF Horset.—The Su- 





Shaw, that where a horse is hired to be driven 
to a certain place and return an extension of 
travel beyond the limit specified is not such 
an assertion of title to the property as _ will 
amount to a conversion. The court in revers- 
ing the case because of contrary instructions 
below says: 


What will amount to a conversion in such cases is 
the question we must determine. In Spooner v. Man- 
chester, 133 Mass. 270, the court defined a conversion 
as follows: ‘Conversion is based upon the idea of an 
assumption by the defendant ofa right of property, 
or a right of dominion over the thing converted, which 
casts upon him all the risks of an owner; and it is 
therefore not every wrongful intermeddling with, or 
wrongful asportation or wrongful detention of, per- 
sonal property, that amounts to a conversion. Acts 
which themselves imply an assertion of title or of a 
right of dominion over personal property, such as a 
sale, letting, or destruction of it, amount toa conver 
sion, even although the defendant may have_ honestly 
mistaken his right: but acts which do not themselves 
imply an assertion of title, or of a right of dominion 
over such property, will not sustain an action of 
trover unless done with the intention to deprive the 
owner of it permanently or temporarily, or unless 
there had been a demand for the property, and a neg- 
lect or refusal to deliver it, which are evidence of a 
conversion.”? Evans v. Mason, 64 N. H. 98, 5 Atl. Rep. 
766. In Story on Bailments (section 413), after stating 
the rule as to what is a conversion in such cases, it is 
said: “But although this is the general rule, a ques- 
tion may arise, how far the misconduct or negligence 
or deviation from duty of the hirer will affect him 
with responsibility for a loss which would and must 
have occurred, even if he had not been guilty of any 
such misconduct, negligence, or deviation from duty.” 
He also, in the same connection, says: **The question, 
therefore, in the present state of authorities, must 
still be deemed open to controversy. Wherever it is 
discussed it will deserve consideration, whether there 
is, or ought to be, any differences between cases 
where the misconduct of the hirer amounts to a tech- 
nical or an actual conversion of the property to his 
own use,,and cases where there is merely some negli- 
gence or omission or violation of duty in regard to it, 
not conducing to the loss.”” Schouler, Bailm. p. 137, 
referring to the same matter, says: ‘It is not difficult 
to conceive that the technical misuse might occur 
without an actual abuse of the terms of hire, and 
where it would be harsh to visit deviation with such 
disastrous penalties.” 

We are not willing to give our sanction to the broad, 
and, when applied to a case like that at bar, harsh, 
rule of the instruction. It must be borne in mind 
that, in almost every case where that strict rule has 
been applied, the facts have shown that the hirer, in 
addition to departing from the contract line of travel, 
was guilty of negligence or of willful misconduct, or 
that he injured or destroyed the property while out- 
side of the limits of the contract of hiring. Schouler, 
Bailm. p. 187; Farkas v. Powell (Ga.), 13S. E. Rep. 
200. In the case last cited the action was for the value 
of a horse which had died, and which it was alleged 
defendant had ridden beyond the place he had hired 
him to go, and that by negligence or cruelty the horse 
had been so injured as to cause his death. The horse 
was hired to ride from Albany tothe Whitehead place, 


preme Court of Iowa decides in Doolittle v. | in the country a distance of five miles, and was to be 
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returned by 11 o’clock at night. When defendant ar- 
rived at the Whitehead place, he learned that the 
person he wished to see was at the Bryant place, three 
or four miles further on, and he road on to that place. 
He remained there two hours and a half, and left 
about 9:30 p.m. for Albany. On the return, and be- 
tween Whitehead place and Albany, the horse fell in 
the road. He got the horse up on his feet, and led 
him three miles, when he again fell. After getting 
him on his feet again, he put him in a lot near by, and 
went into town, and notitied the plaintiff where the 
horse was and of his condition. The horse died. It 
appeared that, when the defendant got the horse to 
go upon his journey, he was sound and in good condi- 
tion, and showed no signs of disease. ‘The defendant 
showed that be rode the horse moderately. It was 
held that there was a technical conversion of the 
horse, and, if the horse had been injured while be- 
yond the point to which he was hired to go, defend- 
ant would have been liable, whether the injury was 
caused by his own negligence or by the negligence of 
others, or even by accident, unless he was forced to 
go beyond by reason of circumstances he could not 
control... The court said: “But the main question in 
this case is, would Powell, after having been guilty of 
a technical conversion or violation of his duty, and 
having returned within the limits of the original hir- 
ing, and the horse then sustained aninjury without 
other fault on his part, be liable? That would depend, 
in our opinion, upon whether the extra ride of six or 
eight miles tothe Bryant place and back caused or 
materially contributed to the accident. If it did, we 
think he would be liable to the owner. * * * If, 
however, the extra ride did not cause or materially 
contribute to tbe injury, we do not think Powell 
would be liable, if guilty of no other fault.””. In Har- 
vey v. Epes, 12 Grat. 153, the contract was one for 
the hire of slaves for a year, to work ina certain 
county. They were taken by the hirer, without the 
owner’s consent, to another county, and employed in 
the same kind of work, and while there died. The 
court, after elaborately discussing the question and 
fully considering the authorities, held that the re- 
moval of the slaves toa county other than that to 
which they were hired to work in was not of itself a 
conversion, regardless «f whether their death was 
caused by such wrongful act or not. Itsaid: ‘*Upon 
the whole, 1 am of the opinion that, in th case ofa 
bailment for hire for a certain term, * * * the use 
of the property by the hirer, during the term, fora 
different purpose, or in a different manner, from that 
which was intended by the parties, will not amount 
to a conversion for which trovyer will lie, unless the 
destruction of the property be thereby occasioned, 
or atleast unless the act be done with intent to con- 
vert the property, and thus to destroy or defeat the 
interest of the bailor therein. * * * A bailment 
upon hire is not conditional in its nature, any more 
than any other contract; and, in the absence of anex- 
press provision to that effect, the bailee will not, in 
general, forfeit his estate by a violation of any of the 
terms of the bailment. If he merely uses the 
property in a manner, or for a purpose, not author- 
ized by the contract, and without destroying it, or 
without intending toinjure or impair the reversionary 
interest of the bailor therein, such misuse does not 
determine the baiiment, and therefore is not a con- 
version for which trover will lie.” See, also, Pars. 
Cont. p. 128. In Cullen v. Lord, 39 Iowa, 802, the ac- 
tion was forthe recovery of the value of a horse 
loaned to defendant, and which it was averred was 
killed by the defendant’s overdriving and illtreatment. 





It was held that the jury should have been instructed 
that, in the absence of a contract to the contrary, the 
law implied an agreement to pay for the use of the 
horse. The evidence tended to show that plaintiff 
gave defendant certain instructions and directions re- 
specting the time of starting, and the manner of car- 
ing for the horse. An instruction of the lower court 
to the effect that, if plaintiff gave instructions and di- 
rections, and did not afterwards waive them, and de- 
fendant did not follow them, he would be liable, 
without inquiry as to whether the injury resulted 
from a failure to obey the instructions or from some 
other cause, was held as erroneous as applied toa case 
of letting for areward. Whilethe facts in that case, 
so far as they appear, are not like those in the case at 
bar, still we think there is aclear recognition of the 
doctrine that, in cases of a letting for reward,a mere 
violation of the contract, without more, will not fix a 
liability as for a conversion. To constitute a conver- 
sion in a case like that at bar, there must be some ex- 
ercise of dominion over the thing hired, in repudia- 
tion of, or inconsistent with, the owner’s rights. We 
hoid that the mere act of deviating from the line of 
travel which the hiring covered, or going on beyond 
the point for which the horse was hired, are acts 
which, in and of themselves, do not necessarily imply 
an assertion of title or right of dominion over the 
property inconsistent with, or in defiance of, the 
bailor’s interest therein. 

Criminal LAW—ForGERY—SUFFICIENCY OF 
InpictMENT.—The. Supreme Court of Indiana 
decides in State v. Williams, tbat an indict- 
ment alleging that defendant knowingly ut- 
tered a forged note is insufficient to charge 
defendant with uttering a note knowing it to 
be forged. Howard, J., says: 

The allegation in the indictment, as we have seen, 
is that the appellee “did then and there unlawfully, 
falsely, fraudulently, and knowingly utter, publish, 
and pass, ... as true and genuine, acertain false, 
forged, and counterfeit promissory note,” ete. If we 
understand the contention upon which the ruling of 
the court was based, it is that the word “knowingly” 
does not sufliciently express the guilty knowledge 
necessary to charge the crime of uttering a forged in 
strument; that it is not enough to allege that the ap- 
pellee knowingly uttered the forged note, but that it 
is necessary to allege that he uttered and published a 
note which he knew to be forged. In section 1806, 
Rev. St. 1894 (section 1787, Rey. st 1881), it is declared 
that ‘‘words used in the statute to define a public 
offense need not be strictly pursued, but other words 
conveying the same meaning may be used.” See 
State v. Chandler, 96 Ind. 591; Trout v. State, 111 Ind. 
499,12 N. E. Rep. 1005. In 1 Bish. Cr. Proce. § 504, it 
is said that “‘the words ‘knowingly’ or ‘well knowing’ 
will supply the place of a positive averment in an in- 
dietment or declaration that the defendant knew the 
facts subsequently stated.”? In Bouv. Law Dict. the 
same statementis made. In Black, Law Dict. it is 
said that the use of the word ‘‘knowingly”’ in an in- 
dictment is equivalent to an averment that the defend- 
ant knew what he was about todo, and with such 
knowledge proceeded to do the act charged. In 1 
Greenl. Ev. § 53, the phrase, “knowingly uttering a 
forged document” is used to express the guilty knowl- 
edge of the defendant. In Gillett, Cr. Law, § 449, and 
in Moore & E. Ind. Cr. Law, § 1236, the same expres- 
sion is used inthe forms of indictment given for utter- 





XUM 





asesaad 


VoL. 39 


CENTRAL LAW JOURNAL. 


485 








ing counterfeit instruments. The word “knowingly” 
is used in a like sense in the cases of State v. Atkins, 
5 Blackf. 458, and McGinnis vy. State, 24 Ind. 500. In 
12 Am. & Eng. Ene. Law, 522, it is said that ** ‘know- 
ingly,’ in an indictment, isa sufficient averment of 
knowledge.”? Fora very full discussion of the ques- 
tion, see notes on the same and following pages of the 
Encyclopedia. The court, in holding the indictment 
insutlicient on motion in arrest, seem to have been 
governed by an inadvertent ruling in the case of 
Powers y. State, 87 Ind. 97. In that case there was an 
aftidavit and information in four counts, two charging 
forgery, and two charging the uttering of the forged 
instrument. The defendant was found guilty as 
charged in the affidavit and information, but not un- 
der any particular count. All the counts were at- 
tached as insufficient on the appeal to thiscourt. The 
court found the counts for forgery to be good, and 
that they, alone, were sufficient to support the ver- 
dict. This was all that was needed to aflirm the judg- 
ment. ‘he court, however, proceeded to examine 
the remaining counts, being those for uttering the 
forged instrument, and held them bad, while aftirm- 
ing the judgment on the first two counts. In the 
third and fourth counts it was charged, in substance, 
“thatthe appellant unlawfully, feloniously, fraudu- 
lently, falsely, and knowiagly uttered, published, and 
** as true and genuine, the false, forged, 
and counterfeit order,’? etc. It was contended that 
by this allegation it was not charged that the appellant 
uttered, published, and passed such order, “knowing 
the same tobe false, forged, and counterfeit; and 
this contention the court seems to have sustained. 
There is some obscurity in the language used by the 
court, and in the relation of that language to the 
wording of the two counts held defective. We are 
not satisfied, from an examination of the opinion, that 
the courtintended to hold in that case that “know- 
ingiy uttered the counterfeit order’ would not convey 
the same meaning as “uttered the order knowing it to 
rfeit.”” The counts are not set out in full in 
the opinion. However that may be, we are satisfied, 
both from the authorities which we have cited and 
from the common and usual meaning given in the 
English language to the words “knowingly” and 
“well kuowing,” that either expression is equivalent 
to an allegation that appellee ‘knew the facts subse- 
quently stated;” that he **knew what he was about to 
do, and with such knowledge, proceeded to do the act 
To “knowingly utter aforged instrument” 
is, in truth, the usual and ordinary form of expres- 
sion, and fully avers the guilty knowledge that the in- 
strument was forged. The judgmentis reversed, at 
the costs of the appellee. 


passed, * 


be count 


charged.” 


DisCHARGE IN Bankruptcy — ATTACK IN 
Sratk Courr.—In Ewell v. Pitman, 278. W. 
Rep. 870, decided by the Court of Appeals 
of Kentucky, it was held that a State court 
in a subsequent action cannot annul or disre- 
gard a discharge in bankruptcy because of 
fraud in obtaining it. The court said: 

Itis well settled that when one becomes a bank- 
rupt, and his assignees are invested with title to his 
estate, the creditors can maintain no action, unless 
the assignee refuses to sue, or is in collusion with the 
bankrupt in aiding bim to avoid paying his debts. 
Cases may occur where the creditors may sue afteg 
the bankrupt has been discharged, and the assignee 
surrenders the estate left, ifany, to the bankrupt; yet 








creditors are interest, and the assignee should at least 
be made a party to the proceeding. Here was a suit 
brought while that case was pending in the District 
Court, and in less than a year after the discharge was 
granted; and the purpose of this action is to assail 
the proceedings in bankruptcy, on the ground of 
fraud, by areply to defendant’s answer, made seven 
years after the discharge had been granted. It is not 
pretended by the plaintiff that he did not know of the 
discharge after it had been given; and we perceive 
no reason for the State court to now interfere and 
hold that the discharge was improperly obtained. 
This court in the case of Laidley v. Cummings, re- 
ported in 83 Ky. 606, in dicussing the question as to 
the jurisdiction of the District Court to grant the 
discharge, referred to section 5110 of the bankrupt 
act (Rey. St. U. S.), by which the creditors who de- 
sire to contest the validity of a discharge upon the 
ground of fraud may do so at any time within two 
years after the date thereof, by applying to the court 
granting the same; and, further: “It seems to us 
that the bankrupt act was intended to confer not 
only plenary, but exclusive, authority upon the court 
granting a discharge to annul it; and, as held by this 
court in Thurmond v. Andrews, 10 Bush, 400, a State 
court can neither annul nor disregard a discharge 
granted by acourt of bankruptcy for any cause that 
would authorize such court to set it aside.’”? The 
court below was asked to subject this property, be- 
cause of fraud on the part of the bankrupt in obtain- 
ing the discharge. The District Court had complete 
jurisdiction over the subject-matter, not only to grant 
the discharge, but to annul it, if the facts showed 
fraud on the part of the bankrupt in obtaining it. It 
had exclusive jurisdiction, and has been open to the 
plaintiff since the discharge was obtained, and is the 
forum in which the relief should be sought.” 





Corporations—Joint Stock Companigs— 
Acts Utrra Vires.—In Carter v. Producers’ 
«& Refiners’ Oil Co., 30 Atl. Rep. 391, de- 
cided in the Supreme Court of Pennsylvania, 
it was held that where substantially all the 
capital of a joint stock association is invested 
in a pipe line, necessary in the transaction 
of the company’s business of transporting and 
dealing in oil, a sale thereof in exchange for 
shares in another corporation is ultra vires, 
and may be enjoined at the instance of a 
single dissenting stockholder. The 
said in part: 

Conceding, however, that the majority of the share 
holders have given their assent to the sale, is the com- 
plainant concluded by that action? It is a rule goveru- 
iug partnerships thata majority cannot enlarge or 
vary a business importantly, or enter upon new busi- 
ness, Without the consent of all the partners. T. Pars. 
Partn. ch. 7, sees. 5. 7. In Hoole v. Railway Co., 3 
Ch. App. 262, Lord Cairns, in delivering the opinion 
of the court, held that the corporation might dissent 
from it, and had the right to appeal toa court of 
equity to be protected against its effects. In Dodge, 
v. Woolsey, is How. 241, the court said: “It is now 
no longer doubted, eitnaer in England or the United 
States, that courts of equity in both have juri-diction 
over corporations, at the instance of one or more of 
their members, to apply preventive remedies of in- 
junction to restrain those who administer them from 


court 
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acts which would amount to a violation of the char- 
ters, or to prevent any misapplication of their capital 
or profits which might result in lessening the divi- 
dends of shareholders or the value of their shares.’ 
In Peabody v. Flint,6 Allen, 52, the court held a 
minority of shareholders might maintain a bill in be- 
half of themselves and others standing in the same 
relation to restrain illegal acts. In Gray v. Lewis, L. 
R. 8 Eq. 526, it was decided that a shareholder may 
maintain an action in his own behalf and that of all 
other shareholders who may become parties, where 
the ground of complaint is that the corporation has 
exceeded its powers. ‘‘An act beyond the corporate 
powers cannot validly be done by abody corporate 
acting as such, through the vote of the majority ina 
duly assembled meeting, nor can it be thus rati- 
fied, for the majority have no authority by such act 
or ratification to bind absent or dissentient share- 
holders.”” Tayl. Priv. Corp. sec. 288;1 Mor. Priv. 
secs. 249, 256; Green’s Brice, Ultra Vires, 647; March 
v. Railway Co., 40 N. H. 548; Spel. Extr. Relief, secs. 
590, 760. The same doctrine is held in Balliet v. 
Brown, supra, and numerous other authorities. It 
follows, therefore, that even with the consent ofa 
majority of the shareholders the plan proposed could 
not be carried out against the protest of dissenting 
shareholders if it involved a material change or en- 
largement of the business of the company, or involves 
the sale of thesproperty necessary to the prosecution 
of its business.” 








EVIDENCE AGAINST PRISONERS OF 
PREVIOUS MISDEEDS. 


A well prepared paper on the subject of 
this article, which appeared in a late issue of 
the Justice of the Peace of England, and 
wherein are collated some English authorities 
on the subject, has suggested to the writer 
hereof the usefulness of a similar collection 
of the American precedents. As the period-" 
ical alluded to well says: ‘*Though common 
sense would, perhaps, lead one to say that a 
person charged with one offense is more likely 
to be guilty, if it were known that he had 
committed similar offenses before, yet that 
is not the result that students of the law are 
trained to arrive at.’’ One of the early les- 
sons of the industrious student is this, that it 
is no evidence of one offense that the offender 
had been proved to have committed other 
offenses before. And sometimes the learner 
is so proud of having mastered this valuable 
maxim, that he is apt to forget that even that 
maxim is not by any means an inflexible rule, 
for if he insists upon it in every case he will 
turn out to be wrong. As a general rule, it 
has already been advocated and defended on 
the ground that the object of an indictment 
is to give the accused distinct information of 
a specific charge, and, therefore, giving evi- 





dence of facts unconnected with that charge 
would be to take the accused by surprise. 
Nobody, it is said, can be prepared to answer 
and explain away every transaction of his 
life, and hence the courts have almost an in- 
flexible rule, that evidence of other crimes 
and misdeeds must be shut out, and the whole 
attention of court and jury confined to the 
single issue before them. It is well, there- 
fore, to keep in mind that there are occasions 
when collateral facts are allowed to be given 
in evidence, especially if there is some con- 
nection between the present charge and the 
misdeeds which tend to throw light on the 
prisoner’s conduct. 

This qualifying doctrine as laid down by 
the Justice of the Peace as a result of its in- 
vestigation into the English cases,! may also 


1 The cases cited and reviewed by the Justice of the 
Peace are the following: Rex vy. Voke, R. & Ry.,531; Rex 
v. Dossett, 2 C. & K. 806; Rt. v. Geering, 18 L. J. M. C., 
215; R. v. Addy, 3 Den. C. C. 264; 2. v. Wiuslow, 8 Cox, 
307; R. v. Gray, 4 F. & F. 1102, and the very late case 
of Makin v. Atty. Gen. Ap. C.57. This case, decided 
in 1894, was an appeal from the courts in New South 
Wales as to the rulings of a judge on atrial for mur- 
der. Two persons, Makin and his wife, were tried on 
an indictment for the murder of a young child nine 
weeks old, named Murray. The child was an illegiti- 
mate child of a domestic servant, who had discovered 
the prisoners and arranged with them for the support 
and care of the child. The discovery of the vocation 
of the prisoners arose from the dead bodies of six in- 
fants being found buried in the back yards of two 
houses which the prisoners had inhabited. The 
mother of the child Murray had paid the prisoners 
the small sum of £3, on the representatiun that they 
wished to adopt her child, and while the mother was 
able to meet tke prisoners, so as to ask after the child, 
they gave her plausible accounts of its good health, 
sufficient to put off inquiry. On one of the infants’ 
bodies that were buried was found the baby’s gown 
in which the mother had clothed the child Murray at 
the time of parting with it. On tracing the resi- 
dences and doings of the prisouers, it was found that 
the prisoners had been seen in possession of other 
babies. And during the imprisonment the male pris- 
oner had told a witness that he was in prison for baby 
farming, and that that was what a man gets for oblig- 
ing people. The evidence at the trial was chiefly cir- 
cumstantial, so far as related to the identification of 


the infant, but the, prosecutors, besides trying to sat- 


isfy the jury as to identification, tendered evidence 
that several other infants had been received from 
their mothers on like representations, and upon pay- 
ment of a sum inadequate for the support of the child 
for more than a very limited period, and that the 
bocies of infants have been found buried in a similar 
manner ia the gardens of several houses occupied by 
the prisoners. The judge who tried the case admitted 
the evidence as to the other infants’ bodies, but the 
Court of Appeals in New South Wales held that the 
evidence was wrongfully admitted, and this appeal to 
the Privy Council was brought to determine which 
of the courts was right. AJ] the authorities bearing 
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be said to be substantially the doctrine of the 
best American cases. Itis our purpose to 
call attention to the leading ones, and es- 
pecially to those wherein courts have found it 
advisable to make an exception to the gen- 
eral rule excluding such testimony. The 
general rule is, that when a man is put upon 
trial for one offense he is to be convicted, if 
at all, by evidence which shows that he is 
guilty of that offense alone, and that under 
ordinary circumstances proof of his guilt of 
one or a score of other offenses in his life- 
time is wholly excluded. But for the purpose 
of showing guilt of the offense for which the 
prisoner is on trial, as also for the purpose, 
where that is important, of showing the motive 
or intent with which an act claimed to be a 
crime was committed, evidence which is ma- 
terial upon such issues is admitted, although 
it may also tend to show or even directly 
prove the guilt of the accused of some other 
felony or misdemeanor.” Whether the evi- 
dence in any particular case comes within the 
well known exceptions to the general rule is 
often a difficult question to solve, and not as 
to what the rule itself really is. Thus, there 
is a class of cases in which evidence is ad- 
mitted where it is material to show guilty 
knowledge of the character of the act com- 


on the matter in the English law books were referred 
to, and hence the considered judgment of this court 
of last resort is of great weight. 

The judicial committee came to the conclusion that 
the evidence tendered was properly admitted at the 
trial of the prisoners for murder of the baby men- 
tioned in the indictment. It was found that there had 
been a considerable current of authority to that ef- 
fect, and only one or two doubtful cases. The conclu- 
sion is thus expressed by the court: ‘It is, undoubt- 
edly, not competent for the prosecution to adduce 
evidence tending to show that the accused has been 
guilty of criminal acts other than those covered by the 
indictment, fur the purpose of leading to the conclu- 
sion that the accused is a person likely, from his crim- 
inal conduct or character, to have committed the of- 
fense for which he is being tried. Onthe other hand, 
the mere fact that the evidence adduced tends to 
show the commission of other crimes does not render 
it inadmissible, if it be relevant to an issue before the 
jury, and it may be so relevant, if it bears on the ques- 
tion whether the acts alleged to constitute the crime 
charged in the indictment were designed or accidental, 
or to rebut a defense which would otherwise be open 
to the accused.”’? The court also adds this remark that 
the statement of these general principles is easy, but 
it is obvious that it is very difficult to draw the line, 
and to decide whether a particular piece of evidence 
is on one side or other. : 

2 The above statement is from the opinion of Peck- 
ham, J., delivered in the celebrated case of People v. 
Sharpe, 107 N. Y. 427. 





mitted by the prisoner. A good illustration 
of this class of cases is in the trial of an in- 
dictment for passing counterfeit money. Evi- 
dence of the passage of like money within a 
reasonable time before or after the commis- 
sion of the offense for which the prisoner is 
on trial, is admitted for the purpose of show- 
ing that when he passed the money in ques- 
tion it was not through ignorance of its char- 
acter. A man might think the money he 
passes was good, and he might be mistaken 
once or even twice, but the presumption of 
mistake lessens with every repetition of the 
act of passing money really counterfeit. To 
this same class would belong the case of an 
indictment for shooting an individual. For 
the purpose of proving that the shooting was 
not accidental, where such a fact is claimed, 
evidence may be given of efforts or even 
threats made by the defendant to shoot the 
same individual on prior occasions. Cases 
of embezzlement and of obtaining money or 
other property by false pretenses come under 
the same rule.* Then there is another class 
of cases in which the facts show the commis- 
sion of two crimes, and that the individual 
who committed the other crime also com- 
mitted the one for which the defendant is on 
trial. Evidence is then permitted to show 
that the defendant was the person who com- 
mitted the other crime, because in so doing, 
under the circumstances and from the con- 
nection of the defendant with the other crime, 
the evidence of his guilt of such other crime 
is direct evidence of his guilt of the crime for 
which he is on trial. Another class in which 
evidence of this nature is admissible, is where 
it is proper for the purpose of showing a 
motive for the commission of the crime. 
Courts, however, have restricted the admis- 
sion of testimony for this purpose to this ex- 
tent, that there must be in the transaction 
thus sought to be proved some relation to or 
connection with the main transaction. That 
is, they must show a common motive or in- 
tent running through all the transactions, or 
they must be such as in their nature to show 
guilty knowledge at the time of the main 
transaction.* , 


3 Commonwealth vy. Price, 10 Gray, 472; Copper- 
man vy. People, 56 N. Y. 591; Commonwealth v. Coe, 
115 Mass. 481. 

4 State v. Lapage, 57 N. H. 245. See, also, opinion 
of Earl, J.,in People v. Shulman, reported in a note 
to Mayer v. People, 80.N. Y. 364. 
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In Mayer v. People,’ it was held by the 
Court of Appeals of New York, that where, 
upon the trial of an indictment for obtaining 
goods on credit, by means of false representa- 
tions on the part of the prisoner as to his re- 
sponsibility the representations charged, their 
falsity and the knowledge of the accused that 
they were false is established, the allegation 
that they were made with intent to defraud 
may be supported by proof of dealings of the 
prisoner with parties other than the complain- 
ant, such as purchases made upon the faith 
of similar representations, which tend to show 
a fraudulent scheme to obtain property by 
devices similar to those practiced upon him, 
provided the dealings are sufficiently con- 
nected in point of time and character to au- 
thorize an inference that the purchase from 
the complainant was made in pursuance of 
the same general purpose, and that such tes- 
timony is relevant, not as bearing upon the 
question whether the prisoner made the rep- 
resentations charged, but as tending to show 
a motive in pursuance of the general fraudu- 
lent scheme. In a very late New York case,° 
however, where the offense charged was 
bribery of a member of a city council, to in- 
fluence him in the passage of an ordinance 
for a street railway, it was held error on the 
part of the lower court to admit evidence 
proving a corrupt proposal made about a year 
prior to the offense charged, by defendant to 
an engrossing clerk of the assembly to pay 
said clerk five thousand dollars to alter a cer- 
tain bill in reference to street railways, which 
said clerk then had in his possession, so that 
its terms might authorize the construction of 
a railroad in that city. It was claimed in 
that case that the evidence was admissible on 
the ground that it showed or tended to show 
the intent on the part of the prisoner in pay- 
ing the money, and also upon the ground that 
it tended to show the motive of the defend- 
ant for the commission of the crime. The 
court thought that if this evidence did ma- 
terially and directly tend to show either such 
intent or motive, and if it were not too re- 
mote in point of time, and if it logically con- 
‘nected the fact to be proved with the main 
transaction, then it might have been admissi- 
ble even though it tended to prove the de- 
fendant guilty of another and separate offense. 


5 80 N. Y. 364. 
6 People v. Sharpe, 107 N. Y.°427. 





In the view of the court, however, this evi- 
dence was not so connected legitimately with 
the main transaction as to characterize the 
intent with which the money was alleged to 
have been paid. And upon the question of 
motive, using that word in the sense of a rea- 
son why the prisoner should commit the crime, 
it was not thought that the evidence offered 
had the least materiality or bearing. A 
different result was reached by the Supreme 
Court of Massachusetts in Commonwealth v. 
McCarthy,’ which was an indictment for 
arson. To prove the intent of the prisoner, 
evidence was received that on two prior occa- 
sions the prisoner had set fire to a shed ten 
feet distant from the building destroyed and 
connected therewith by a flight of stairs. 
This, in the view of the court, had a direct 
tendency to prove that the firing was not ac- 
cidental, but intentional and felonious. But 
in Commonwealth v. Jackson,’ where the 
prisoner was indicted for selling property by 
false representations under the Massachu- 
setts statute, and where evidence of sales of 
other property of a like nature to other per- 
sons under representations proved false, was 
admitted by the lower court for the purpose 
of showing the intent with which the repre- 
sentations in question were made, the Su- 
preme Court of Massachusetts held that the 
evidence was inadmissible. In the course of 
the opinion delivered by Devens, J., in that 
case, the following pert‘nent remarks were 
made: ‘‘The transactions formed no part 
of a single scheme or plan any more than the 
various robberies of a thief. They were en- 
tered upon as from time to time he might 
succeed in entrapping credulous or unwary 
persons. Even if they were transactions of 
the same general character they differed in 
all other details, and defendant was compelled 
to defend himself against three distinct 
charges in addition to the one for which alone 
he was indicted. Evidence of the commis- 
sion of other crimes by a defendant may 
deeply prejudice him with the jury, while it 
does not legally bear upon his case.”’ 

He further stated in the same case, ‘‘the 
objections to the admission of evidence as to 
other transactions, whether amounting to in- 
dictable crimes or not, are very apparent. 


7119 Mass. 354. 
ford, 126 Mass. 42. 
8 132 Mass. 16. 


See, also, Commonwealth y. Brad- 
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Such evidence compels the defendant to meet 
charges of which the indictment gives him no 
information, confuses him in his defense, 
raises a variety of issues, and thus diverts 
the attention of the jury from the one imme- 
diately before it, and by showing the defend- 
ant to have been a knave on other occasions, 
creates a prejudice which may cause injustice 
to be done him.’’ So in Kinchelow v. State,’ 
it was held that an accomplice could not, 
with the view to sustain his testimony, be 
permitted to narrate other instances of crime 
proposed to him by the defendant, though 
made in the same conversation in which the 
crime charged was proposed. In People v. 
Corbin,’’ it was also held that upon a trial for 
forgery, the confession of the prisoner that 
he had committed other forgeries, was not 
admissible upon the question of criminal in- 
tent. In Bonsal v. State, 1t was held that 
on the trial of a prisoner for a robbery com- 
mitted on December 16th, it was error to 
allow the prosecution to show a _ second 
robbery of the prosecutor by the prisoner on 
the following day. In People v. Barney,” it 
was held error for the trial court to admit 
evidence showing that on the night previous 
to that on which the burglary for which he 
was on trial was committed, the prisoner en- 
tered the prosecutor’s room and stole a sum 
of money. In Barton v. State,” it was held 
that upon the trial of the prisoner for stealing 
a horse, evidence that he had on the night of 
the day previous to that on which the horse 
was taken, stolen a sum of money, was inad- 
missible. In the case of State v. Cowell,” 
the defendants were jointly indicted for the 
crime of burglary in entering the dwelling- 
house of one Alderson, with intent to steal. 
Upon the trial one of the defendants on be- 
half of the State was allowed to testify, that 
a few days before the commission of the 
burglary, he and the other defendants agreed 
to commit a robbery on the person of said 
Alderson; that they did not rob him because 
the witness said he had nothing to be robbed 
of; that the other defendants were watching 
Alderson on the street for that purpose. It 
was held admissible and relevant, as it tended 


°5 Humph. (Tenn.) 9. 

0 56 N. Y. 363. 

1 35 Ind. 460. 

12 48 Cal. 551. 

13-18 Ohio, 221. 

M4 12 Nev. 337 6 Cent. L.J. 221. 





to prove the intent of defendant at the time 
of the entry into the dwelling-house.” In 
State v. Palmer,’ it was held by the Supreme 
Court of New Hampshire, that on a murder 
trial evidence that defendant had been sus- 
pected of larceny from his employers; that 
deceased, a fellow-employee, had been active 
in conducting a search of defendant’s house 
for the missing articles; and that defendant 
had lost his position and had threatened to 
‘*fix’’ deceased, is admissible on the question 
of motive, though it may also show defendant 
guilty of a crime other than that for which he 
was being tried. The Supreme Court of 
Iowa held in a recent case, that upon the 
trial of a man charged with an assault upon 
a woman with intent to murder, evidence that 
the prosecuting witness had been seduced by 
the defendant, and at the time of the assault 
was pregnant with an illegitimate child, of 
which he was the father, was held competent 
as tending to connect the defendant with the 
crime by showing a motive for its commis- 
sion. 

Under an indictment for the forgery of a 
written order, it has been held permissible to 
prove his possession at or about the same 
time of another forged order in his own favor, 
purporting to be the act of the same person 
as tending to show his guilty intent in respect 
to the first... Under a complaint charging 
defendant with being in a certain room en- 
gaged in selling pools, evidence that such 
room, during several days next preceding the 
day alleged, was used for that purpose, has 
been held admissible, not to show that de- 
fendant committed a similar crime on another 
occasion, but to show the character of the 
room.’ In another case, evidence that de- 
fendant and others had previously taken and 
whipped one killed at the time of the homicide 
in question, it was held admissible as showing 
that the crime was one of a system of criminal 
acts, and the defendant was implicated in 
that crime as a part of the system.” Ina 
case before the federal courts, it was held 


15 This case received vigorous criticism at the hands 
of acontributor tothe Cent. L.J. See 6 Cent. L. J. 
408. 

16 65 N. H. 216, 8 Am. Crim. Cas. 196. 

17 State v. Kline, 54 Iowa, 183. 

18 McDonald v. State (Ala.), 3 South. Rep. 305. 

19 Commonwealth y. Ferry (Mass.),15 N. E. Rep. 
484, 

20 State v. Matthews (Mo.), 10S. W. Rep. 144. 
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that on an indictment for murder, proof of 
the commission of another crime is compe- 
tent if it tends to identify defendants and 
connect them with the murder.*!. On an in- 
dictment for forging and uttering a certain 
check, confessions relative to other forged 
checks have been held competent.” Ona 
trial for stealing a mare, evidence that on the 
same night another mare and other property 
was stolen from neighbors of the prosecutor, 
was held admissible.” Evidence of this 
character has been in recent cases held ad- 
missible in a case of robbery,” in a prosecu- 
tion for incest,” and rape,** in a prosecution 
for uttering a forged instrument on a com- 
pany,” on a trial for passing a check with a 
forged indorsement,”** on trial for obtaining 
money under false pretenses,” on a prosecu- 
tion against two defendants for executing 
false and forged deeds in the name of a ficti- 
tious person,” in prosecutions for homicide 
to show motive and malice,* and in cases of 
larceny and kindred crimes.” In a late lowa 
case, it was held that on trial for violation of 
the statute, which makes it a misdemeanor 
for any itinerant vendor of drugs, who pro- 
fesses to cure diseases by such means, to 
pursue such business without a license, evi- 
dence of sales and professions made by de- 
fendant to other persons than the one charged 
in the indictment at or before the time 
charged, is competent to show that defendant 
was an itinerant vendor, and that his pro- 
fessions were public.” 
St. Louis. Lyne S. METCALFE, JR. 
21 United States v. Boyd, 45 Fed. Rep. 851. 


22 Commonwealth vy. Russell (Mass.), 30 N. E. Rep. 
763. 

23 State v. Baker (Oneg.), 32 Pac. Rep. 161. 

24 Harris v. State (Tex. Crim. App.), 22 S. W. Rep. 
1037. 

% Burnett v. State (Tex. Crim. App.), 22S. W. Rep. 
47; People v. Patterson (Cal.), 36 Pac. Rep. 4386; Peo- 
ple v. Skutt, 96 Mich 449. 

26 Proper v. State, 85 Wis. 615; Cross v. State (Ind.), 
37 N. E. Rep. 790. 

27 Mason vy. State (Tex. Crim. App.), 20S. W. Rep. 
564; Langford v. State (Fla.), 14 South. Rep. 815; An- 
son v. People (Ill.), 35 N. E. Rep. 145. 

* Strang v. State (Tex. Crim. App.), 22S. W. Rep. 
680. 

29 State v. Walton, (N.C.), 18S. E. Rep. 945. 

30 State v. Minton (Mo.), 22 S. W. Rep. 808. 

81 Sullivan v. State (Tex. Crim. App.), 20 S. W. 
Rep. 927; People v. Harris (N. Y.), 33 N. E. Rep. 65, 
186 N. Y. 428; People v. Walters (Cal.), 32 Pac. Rep. 
864; Crass v. State (Tex.), 20S. W. Rep. 579; Horn v. 
State (Ala.), 15 South. Rep. 278; Moore v. United 
States, 150 U. S. 57. 

% Davis v. State, 22 S. W. Rep. 794; State v. Fitz- 





simon (R. I.), 27 Atl. Rep. 446; Frazer y. State (Ind.), 
34 N. E. Rep. 817. 
33 State v. Burke, 56 N. W. Rep. 180. 








PRINCIPAL AND SURETY—BOND—LIABILITY 
OF SURETY — PRIVATE AGREEMENT WITH 
PRINCIPAL. 


DUNN V. GARRETT. 
Supreme Court of Tennessee, October 2, 1894. 

An agreement, between the principal and surety 
on a bond, that it should not be delivered to the ob- 
ligee till it was signed by another surety, is no de- 
fense to an action on the bond, where it was delivered 
to the obligee without the signature of the other 
surety, and without notice of any such agreement. 


BEARD, J.: A bond, unoflicial in character, 
was executed by one Garrett as principal, and by 
the defendants as his sureties, payable to com- 
plainant as obligee. This bond, regular in its 
form and perfect in its face, was delivered by the 
principal obligor, and was accepted by the lat- 
ter in good faith. as a complete instrument, with- 
out any facts or circumstances attending its de- 
livery to excite suspicion or arouse inquiry on 
the obligee’s part as to the mode of its execution. 
On these facts the question here presented for 
determination is this: After loss covered by the 
terms of this bond has occurred to the obligee by 
the default of the principal obligor, can a surety 
avoid recovery for this loss upon the ground that 
he had made a private agreement with his princi- 
pal, at the time of signing and leaving it in the lat- 
ter’s hands, that the principal obligor should not 
deliver it to the obligee until another party had 
signed it as surety, when, in violation of this 
agreement, and without the knowledge or con- 
sent of the surety, the bond was subsequently de- 
livered? The court below held he could: that 
the bond so delivered was void as to the surety: 
and the bill was therefore dismissed. From this 
decree the complainant has appealed. 

The subject here presented has provoked much 
discussion, which has resulted in some conflict of 
authority. It will be necessary, in order to ar- 
rive at a correct conclusion in this cause, to ex- 
amine with some care, not only the cases in our 
own State in which this question has arisen, but 
also the decisions of courts outside the State. 

It is insisted by the appellees that the decree of 
the chancellor is fully warranted by the rulings 
of this court heretofore made. We do not think 
so. The earliest case in our Reports is Perry v. 
Patterson, 5 Humph. 132. In that case a judg- 
ment creditor agreed with his debtor that he 
would grant him indulgence for 12 months if the 
latter would give him a note, with two good se- 
curities, for the amount of the judgment. A note 
was made by the principal debtor, and signed by 
Perry as surety, but upon the distinct condition 
that the principal would not deliver it to the 
payee unless another person signed it as cosurety. 





XUM 





Wiith 


Vou. 39 


CENTRAL LAW JOURNAL. 491 








The principal debtor failed to obtain the addi- 
tional surety, and in violation of the condition, 
and without the knowledge of the surety, he 
turned the paper over to the attorney of the 
creditor. This court held that this note was an es- 
crow, and that, having been delivered in viola- 
tion of the condition making it such, the surety 
was not bound. In the course of the opinion, in 
commenting on the facts developed in proof, it is 
said: ‘It does not appear that the note was then 
received by the attorney in payment of the judg- 
ment, for he still insisted on having two sureties, 
as per agreement, andattempted, by executions 
on the judgment, to enforce performance, without 
success.”” And again the court says: ‘But we 
think it obvious from the proof that the note was 
not delivered to the attorney in execution of the 
agreement between him and Perry, but merely 
lodged with him till such time as Francis §8. 
Perry could be induced to sign it. We are con- 
strained to believe that the note has been re- 
tained as the last resort, after other modes of en- 
forcing payment had failed.”’ In other words, 
in that case there was neither a full delivery of 
the note to. nor a full acceptance of it by, the 
payee, or his agent; and its retention and at- 
tempted enforcement against the surety, under 
the circumstances, was a case of “last resort,” 
and in flagrant violation of his rights. With these 
facts fully ascertained, it became apparent that 
the statement in the opinion of the court that: *‘It 
makes no difference, though the attorney did re- 
ceive the note without the knowledge that it had 
been conditionally executed by Simpson Perry. 
The note was not delivered to the attorney by 
him, and it was therefore necessary that he 
should have inquired as to the mode of its execu- 
tion before he could claim to hold it discharged 
of the condition,’°-—was not necessary to the de- 
termination of the case, and therefore not bind- 
ing as authority. The case of Carrick v. French, 
7 Humph. 459, simply holds that to make out an 
escrow the evidence must clearly show the surety 
signed on an express condition, and not upon a 
casual statement of the principal obligor that he 
intended to place on the paper other sureties, 
even if it appears that this statement was an in- 
ducement to the surety so signing. Major v. 
McNeilly, 7 Heisk. 294, and Breeden v. Grigg, 8 
Baxt. 163, were cases where the notes in question 
had been placed in the possession of their re- 
spective payees upon an understanding with 
these payees that they were conditionally de- 
livered, and in each case it was properly held 
that the payees took them subject to the condi- 
tion imposed. These are the Tennessee cases re- 
lied on by the appellees, but we think it apparent 
that the decree in this case cannot safely rest on 
their authority. 


The case of Quarles vy. Governor, 10 Humph. 
121, while not cited by the appellees, is frequently 
referred to as an authority for the general rule 
invoked by the sureties in this case, and it is 
therefore proper to refer to it. In that case it 





. Pp 
was held that a surety ona bond fora sheriff, 


received, approved, and ordered to be spread on 
the record of the court, might show, when sued 
on this bond, that he conditionally signed and 
delivered it to the clerk of the court. The de- 
cisions in Bryan v. Glass, 2 Humph. 390; Gov- 
ernor v. Organ, 5 Humph. 161, and Ezell v. Jus- 
tices, 3 Head, 587,—are not in accord with that 
case, and as is said in Amis v. Marks, 3 Lea, 573, 
‘perhaps announce the safer and better rule.” 
Independently, however, of the question of the 
right of the surety in a summary proceeding, as 
that was, to impeach a judicial record by parol 
proof, it may be this case was rested by the court 
upon the ground that the clerk of the court, who 
took the bond from the surety with full knowl- 
edge of the condition attached, was the statutory 
agent of the payee of the bond, and that notice to 
him was notice to his principal. Unless this be 
so, we do not believe the case to be reconcilable 
With the best-considered authorities. 

The appellant insists that the question before 
1s has been decided in this State ever since the 
opinion in Jordan v. Jordan, 10 Lea,124. That 
was, a suit by a bona fide holder of commercial 
paper, who recovered against a surety undertak- 
ing to defend upon the ground of his conditional 
delivery to the principal debtor, and of the lat- 
ter’s subsequent delivery of the note sued on, in 
violation of the condition, to the payee. The 
counsel for appellees, while conceding the sound- 
ness of the conclusion reached, when confined to 
the subject of litigation in that case, yet urges 
that that decision rests upon an exception to the 
general rule made by the courts in the interest 
of commerce, and that it cannot be rested upon 
authority, where the liability of a surety upon a 
non-negotiable instrument, delivered in violation 
of like conditions, is called in question. While it 
is true the case finally rests upon the fact that 
the note sued on was negotiable, and passed, for 
value, without notice and before maturity, into 
the hands of the payee, yet the reasoning and il- 
lustrations of the opinion embrace both negoti- 
able and non-negotiable paper. The court says: 
“The law makes the principal the agent of the 
sureties for the special purpose of delivering the 
instrument. * * * It is acase for the applica- 
tion of the ordinary principle of agency, that 
when the agent is clothed with apparent author- 
ity to do the act he may bind the principal with- 
in the limits of that authority, whatever may 
have been his private instructions.’’ In other 
words, thesurety has innocently but negligently 
placed it inthe power of his agent to inflicta 
loss upon another, who is equally innocent, and 
in no respect guilty of negligence. In such a 
case the effect of the holding of Jordan v. Jordan, 
supra, was, whenever a loss occurred as the re- 
sult of such negligence, to apply the rule an- 
nounced in Lickbarrow v. Mason, 2 Term R. 63, 
that ‘‘whenever one of two innocent persons 
must suffer by the acts of a third, he who has en- 
abled the third person to occasion the loss must 
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Conceding, however, that the an- 
dictum in that case, 


sustain it.” 
nouncement of: this rule was 
still the question recurs, is the rule sound in 
principle, and warranted by authority? That it 
is sound in principle. we have no doubt; and that 
it should be applied in all cases like the one at 
bar is sanctioned by the great weight of authority, 
as we shall now see. In State v. Potter, 63 Mo. 
212, the court says: ‘**Here the surety who de- 
fends this action had invested the principal with 
an apparent authority to deliver the bond, and 
there was nothing on the face of the bond, or in 
any of the attending circumstances, to apprise 
the official who accepted it that there was any 
secret agreement which forbade its acceptance. 
The surety is alone at fault in the matter, as, but 
for his unwarranted trust in Turley, the latter 
would never have had it in his power to occasion 
the loss which the beneficiaries of this bond must 
suffer if the defense made by the surety is suc- 
cessful. * * * Surely, then, a more oppor- 
tune application of the language of Lord Holt in 
Hern v. Nichols, 1 Salk. 289, could not occur, 
than to the case before us,—that, ‘seeing some- 
body must be the looser by the deceit, it is more 
reasonable that he that employs and puts trust 
and confidence in the deceiver should be loser, 
than a stranger.” *’ In MeCormick vy. Bay City, 
23 Mich. 457, where the surety undertook to es- 
cape liability on the bond, signed and delivered 
under similar circumstances, the court say: ‘It 
was in his (the surety’s) power to insert the 
names of the desired sureties, and to make the 
bond joint and not several. He took none of these 
precautions. On the other hand, he put it in the 
power of the principal debtor to get as many or 
as few sureties as he chose, and to deliver the 
bond in a shape and under circumstances raising 
no suspicion.’’ To the same effect are the cases 
of Webb v. Baird, 27 Ind. 368; State v. Garton, 
32 Ind. 1; State v. Peck, 53 Me. 284; and Mellett 
v. Parker, 2 Metc. (Ky.) 608. In Nashv. Fugate, 
24 Gratt. 202, the court approvingly quote and 
adopt the language of Judge Redfield, as follows: 
**Where the surety intrusts the bond to the prin- 
cipal obligor, in perfect form, with his own name 
attached as surety. and with nothing on the face 
of the paper to indicate that others are expected 
to sign the instrument in order to give it full 
validity against all the parties, he makes such 
principal his agent to deliver the same to the 
obligee, because such is tbe natural and ordinary 
course of conducting such transactions; and if 
the principal, under such circumstances, gives 
any assurances to the surety in regard to other 
sureties, or performing any other condition 
which he fails to perform, the surety giving con- 
fidence to these assurances must stand the haz- 
ard of their performance, and he cannot impli- 
cate the obligee in any responsibility in the mat- 
ter unless he is guilty of fraud or rashness in ac- 
cepting the security.”’ In Dair v. U. S., 16 Wall. 
1, the Supreme Court of the United States adds 
the great weight of its sanc on to this view, and 





applies the rule of estoppel in pais to a surety in 
such a case as the one before us, and shows that 
the case of Pawling v. U. S.,4 Cranch, 219, 
which was referred to by the appellees as sup- 
porting the opposite view, has been misinter- 
preted, and in fact is no authority against the 
rule announced in the former case. 

As against the rule so announced, only a limited 
number of courts have ranged themselves. In 
People v. Bostwick, 32 N. Y. 445, the opposite 
rule—that is, the one invoked in this case, and 
upon which the decree of the chancellor was 
predicated—was distinctly stated and adopted, 
but the authority of that case was much weakened, 
if not effectually destroyed, by the doubt us to its 
soundness suggested in Russell v. Freer. 56 N. Y. 
67. The case of Smith v. Kirkland(Ala.), 1 South. 
Rep. 276, is in accord with People v. Bostwick, 
supra, but it rests alone on the authority of earlier 
Alabama cases. In Georgia the same view is 
taken in Crawford v. Foster, 6 Ga. 202. 

We are satisfied to adopt the rule as found in 
Dair v. U. 8., supra, and other similar cases al- 
ready referred to, as resting on sound principle, 
and sustained by the weight of authority. We 
agree with the court in Nash v. Fugate, when it 
says: ‘“Itis impossible to foresee the mischief 
of adopting a different rule.’ for ‘tan obligee, 
having in his possession an instrument signed by 
responsible parties, to all appearances complete 
and valid, may at any distance of time be con- 
fronted and defeated by a secret parol agreement 
between the principal obligor and some one of 
the sureties, of the existence of which be had not 
even a suspicion. How is it possible to provide 
against these secret ugreements? How are they 
to be met and disproved? In the nature of things, 
the obligee can offer no evidence besides the 
bond, as the knowledge of the condition is gen- 
erally -onfined to the principal obligor and his 
sureties.“ It is proper to add that in all such 
cases, to give the holder the benefit of the rule 
here announced, it must affirmatively appear, as 
it does in this case, that he took the instrument 
in question without notice of its conditional de- 
livery. The decree of the chancellor is reversed, 
and the cause is remanded for an account upon 
the principles of this opinion. 


NoOTE.—It is a well understood rule of law govern- 
ing the liability of a surety that the contract of surety- 
ship is pot complete until the instrument by which it 
is created is delivered. 24 Amer. & Eng. Encyclo- 
pedia of Law, p. 738; Chamberlain v. Hopps, 8 Vt. 4; 
Hall v. Parker, 37 Mich. 590; State v. Young, 23 Minn. 
551. Where there is a conditional delivery to a co- 
obligor and the instrument is apparently complete on 
its face and the co-obligor delivers it to the obligee 
the surety is bound. Russell v. Freer, 56 N. Y. 67; 
Dair v, U. S., 16 Wall. 1; Fowler v. Allen, 32 S. Car. 
229; Wolf v. Driggs, 44 N. J. Eq. 363; Campbell Print- 
ing Press, ete. Co. v. Powell, 78 Tex. 53; Garvin v. 
Mobley, 1 Bush (Ky.), 48; York, ete. Ins. Co. v. 
Brooks, 51 Me. 506; Washington Probate Court vy. St. 
Clair, 52 Vt. 24. 

In Campbell Printing Press, ete. Co. v. Powell, 78 
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Tex. 53, it was held that the sureties are not bound 
ona note conditioned that it ‘is not to be delivered 
until signed by ten men of unqualified insolvency,” and 
accept in good faith that the signatures of ten men be- 
lieved by the payee to be solvent, but not so in fact. 
in Evans y. Daughtry, 84 Ala. 68, a surety on a guard- 
ian’s bond signed it conditionally and left it with its 
principal to be delivered only when other persons 
named had signed it as sureties. The principal de- 
livered the bond without the additional signatures. 
Prompt measures were taken by the surety to avert 
any injury that might result from the improper use of 
his name. It was held that he was not liable on 
the bond. In Indiana it has been held that where a 
surety signs a bond and intrusts it to the principal on 
condition that it shall ulso be signed by another whose 
name appears in the body of the bond as cosurety, a 
subsequent delivery of the bond without such signa- 
ture and after the erasure of the name of the co- 
surety from the body of the bond will not render a 
surety who signed it liable thereon, as the fact that 
the name of such cosurety having been once inserted 
was notice to the obligee that is was expected at the 
time it was placed there that the cosurety would ex- 
ecute the bond; and this fact coupled with the erasure 
was enough to put a prudent man oninquiry as to the 
circumstances of the erasure and whether it was not 
expected by the sureties who executed the bond that 
the surety whose name was erased would execute it 
also. Allen vy. Marney, 65 Ind. 398. Where several 
persons sign a bond as sureties upon the representa- 
tion that another person is to sign it as cosurety, and 
that the understanding that the prineipal is to take it 
but not to deliver it until such person has executed it, 
the bond is invalid as to them if delivered before the 
other signature bas been obtained. People v. Bost- 
wick, 43 Barb. 9. 

In an action on a penal bond it has been held a 
good defense that the defendant signed as surety and 
intrusied it to his principal as an escrow with author- 
ity to deliver it only on condition that certain other 
named persons also signed it as sureties and that it 
was delivered without their signatures in violation of 
this condition. Smith v. Kirkland, 81 Ala. 345. Where 
the delivery is made to the obligee by a stranger, the 
obligee, it has been held, is boun 1 to inguire as to con- 
ditions annexed to the delivery. Nash v. Fugate, 24 
Gratt. (Va.) 202; Deardorff v. Foresman, 24 Ind. 481; 
State v. Peck, 53 Me. 284. In Gibbs v. Johnson, 63 
Mich. 671, it was held that one who signs a bond as 
surety and delivers it to another to obtain the signa- 
ture of a third person before delivering it to the 
obligee constitutes the person to whom he delivers it 
his agent and is liable on the bond, though it is de- 
livered without the signature of the third person. 
And see Taylor Co. v. King, 738 Iowa, 153. If the in- 
strument creating the contract of suretyship is in- 
complete and imperfect on its face and there has been 
a premature delivery of it without fulfilling a condi- 
tion required by the surety, the latter will not be 
bound. 24 Amer. & Eng. Ency. of Law, 741; Cutler 
v. Roberts, 7 Neb. 4; Wildcat Branch v. Ball, 45 Ind. 
213; Board of Education v. Sweeney (S. Dak.), 48 N. 
W. Rep. 302. 

Ifasurety signs an instrument in which another 
person is also named as surety, but there is no stipu- 
lation that the instrument shall not be delivered un- 
til the other person shall have signed, the surety who 
has signed will be bound although the second surety 
has not signed. Keyser v. Keen, 17 Pa. St. 327; Grim 
v. Jackson Township, 51 Pa. St. 219; Simpson vy. 
Bovard, 74 Pa. St. 354. In Whitaker v. Roberts, 124 





Pa, St.191, it was held that where a bond which has 
been prepared with the members of a partnership 
named in as sureties is signed and delivered by one 
partner with the expectation but not with the con- 
dition that the other partner will include it, the part- 
ner so signing and delivering will be liable thereon. 
But contra, Ward v. Churn, 18 Gratt. (Va.) 801; 
Wooden v. Durfee, 46 Mich. 424; State v. Churchill, 
48 Ark. 426. Ifthe name of the surety does not ap- 
pear in any part of the bond, but nevertheless he exe- 
cutes and delivers it he is bound. Dankerv. Atwood, 
119 Mass. 146; Roman v. Watson, 54 Tex. 254; Build- 
ing Association v. Cummings, 45 Ohio St. 664; Garvin 
v. Wallace, 66 Ind. 410; State v. Parsons, 89 N. Car. 
230. But in Blackmer v. Davis, 128 Mass. 538, it was 
held that if a contract in writing purporting to be be- 
tween two persons and containing mutual and de- 
pendent stipulations to be by them specially per- 
formed is signed by them and also by athird person 
in such manner as not to indicate the eapacity in 
which he is a party to the contract, no action can be 
maintained thereon by one of the parties named in 
the body of the contract against him and the other 
party jointly. Ifthe principal is named in the body 
of the instrument but he does not sign it, it has been 
held in some cases that the surety isnot liable. Bean 
v. Parker, 17 Mass. 591; Goodyear Dental Vulcanizing 
Co. v. Bacon, 151 Mass. 460; Johnston y. Kimball, 39 
Mich. 187; Bunn vy. Jetmore, 70 Mo. 228. Butin other 
cases the contrary rule has ‘been laid down and sure- 
ties have been held liable although the principal has 
not signed the obligation. Parker v. Brady,2 Hill, 
584; Loew y. Stocker, 68 Pa.jSt. 226; Tilson v. State, 29 
Kan. 452. 


JETSAM AND FLOTSAM. 


PRACTICING BEFORE A RELATIVE. 

The question whether a barrister should practice 
before his father has been again raised in England. 
According to the Law Journal, Mr. Asquith was asked 
in the House of Commons whether there was any rule 
to prevent barristers, whose fathers were chairmen of 
Quarter Sessions, from practicing at such Sessions, 
and his answer was necessarily in the negative. 

The same question was discussed some years ago in 
the CENTRAL LAW JOURNAL of 7th April, 1882, in com- 
menting upon which we took the view now taken by 
the Law Journal. If a barrister makes a choice of his 
relative’s court, or chooses a class of business that 
necessarily falls into that court, or, we might add, if 
he suspects that he is being employed because of the 
relationship, and continues so to practice, his conduct 
is of course reprehensible. If, however, it is only in 
the ordinary course of business that he has to go into 
his kinsman’e court occasionally, there is no objection 
to such a course of conduct. It would be a great hard- 
ship to lay down a rigid rule that a barrister should 
be shut out of a court because he had a relative on 
the bench.—Canadian Law Times. 


PRIVILEGED COMMUNICATION TO CRIMINAL PROSE- 
CUTOR. 


A recent decision of the Iowa Supreme Court 
touching the right of a lawyer to refuse to testify as 
to anything told him in a professional capacity, is 
specially important in that it establishes the rule of 
practice in criminal cases more definitely than it has 
ever before been fixed. A county attorney while 
prosecuting a man for assault with intent to commit 
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rape, was called as a witness by the defense and com- 
pelled against his protest to testify as to statements 
made to him by the prosecuting witness when she 
first told him of the assault, concerning what oc- 
curred and what the defendant said to her at that 
time. The lower court held that the prosecuting wit- 
ness was not aclient of the prosecuting attorney, and 
hence communications between her and the prosecu- 
tor were not privileged. The defendant was ac- 
quitted and an appeal was taken by the State for the 
- purpose of having the point of law settled. The Su- 
preme Court held that the circuit judge erredin com- 
pelling the county prosecutor to testify, and further, 
that all communications or statements made by any 
person to a lawyer professionally are to be held con- 
fidential, and the statute fully protects him against 
being required to testify as to such communications. 
It would seem that this point was so clear that it 
needed but to be raised, for the lower court to have 
decided it aright. However it may be, that, as it is 
said the prosecutor’s testimony caused the acquittal 
of the defendant, the court intended its ruling, asa 
covet but courteous rebuke to the prosecutor for 
procuring an indictment, when he must have been 
aware that the facts, if proved, would defeat the 
prosecution.—Chicago Law Journal. 
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“ HUMORS OF THE LAW. 


THE LAWYER’S LULLABY 


Be still, my child remain in statu quo, 
While I propel thy cradle to and fro. 
Let no involved res inter alios 

Prevail while we’re consulting inter nos. 


Was that a little pain in medias res? 

Too bad! Too bad! We’ll have no mere of these. 
I’ll send a capias for some wise expert 

Who knows to reject the pain and stay the hurt. 


No trespasser shall come to trouble thee; 
For thou dost own this house in simple fee— 
And thy administrators, heirs, assigns, 

To have, to hold convey at thy designs. 


Correct thy pleadings, my own baby boy; 

Let there be an abatement of thy joy; 

Quash every tendency to keep awake, 

And verdict, costs and judgment thou shalt take. 
—F. G. Coggswell. 
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1. ADVERSE POSSESSION—CoOlor of Title. —Title to land 
by limitation, conferred by statute on those holding 
under a deed, conveyance, or memorandum, accom- 
panied by adverse possession, does not inure to a dis- 
tributee of an estatethrough possession by a third 
person under a lease from the administrator of the es- 
tate.—WHITE V. ROSSER, Tex., 278. W. Rep. 1062. 

2. AppealtBond.—Though, in a bond on appeal from 
a joint judgment against two persons, one of them 
fails to bind himself to pay such judgment as may be 
rendered on appeal against the two jointly, the bond, 
as to the other, is good.—Missour!, K. & T. Ry. Co. v. 
Mosty, Tex., 278. W. Rep. 1057. 

3. APPEAL—Rehearing. — Points not raised on the 
original bearing on appeal will not be considered on 
rehearing.—SCANLIN V. STEWART, Ind., 38 N. E. Rep. 
401. 

4. APPEAL FROM COUNTY COURT.—Under Mills’ Ann 
St. § 1089, providing that on appeals from the county 
tothe District Court “the proceedings shall be, in all 
respects, de novo,” a judgment in a county court 
against some of several defendants, and in favor of 
others, does not merge the claim inthejudgment so 
as to prevent proceedings against all the parties in the 
District Court.—TABOR V. MILES, Colo., 38 Pac. Rep. 
64. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Unac- 
crued Rents.—Rent accruing after an assignment is 
not a debt entitled to share in the assets of the as- 
signed estate.—IN RE WEINMANN’S ESTATE, Penn., 30 
Atl. Rep. 389. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS — Va- 
lidity.—An assignment of real and personal property 
for the benefit of creditors, which is recorded in a 
miscellaneous book of records, is valid as to creditors, 
though it might be avoided by a bona fide purchaser of 
the land for failure to record it in the deeds record.— 
WATKINS V. WILHOIT, Cal., 38 Pac. Rep. 53. 

7. ATTACHMENT LIEN— Bona Fide Purchasers. — 
Where a bank cashier enters into possession of land 
under a deed of trust executed by a solvent grantor to 
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secure his debt to the bank, attaching creditors of the 
grantor cannot recover possession without paying the 
debt which the land under the trust deed secures.— 
COMPTON V. SELEY, Tex., 278. W. Rep. 1077. 

8. BONA FIDE PURCHASER. — A creditor who. in 
good faith tukes a murtgage from his debtor, the 
holder of the legal tithe tothe land, to secure a past 
indebtedness, in consideration of an extension of the 
time of payment, isa purchaser for value, so as to 
render his mortgage superior to a prior equitable title 
tothe land.—WAT?rs v. CORNER, Tex., 27 S. W. Rep. 
1087. 

9. CARRIERS—Injury to Freight.—A railroad company 
is bound to furnish a suitable car for the transporta- 
tion of freight, and is not relieved of such liability be- 
cause the shipper examined the car, and did not ob 
ject to its titness.—HUNT V. Nutt, Tex., 2758. W. Rep. 
1031. . 

10. CARKIERS OF PASSENGERS—Degree of Care.—In an 
action sgninst a railroad company for injuries toa 


passe ver, an instruction that defendant was required 
to use the bighest degree of care and diligence that 


humon judgment and foresight are capable of is er- 
roneous.—GULF, C. & 8. F. Ry. Co. V. STRICKLIN, Tex., 
27S. W. Rep. 1098. 

Jl. CONFLICT OF LAWS—Validity of Devise.—Where a 
resident of one State aevises land situate in another 
State, the validity of the devise is determined by the 
laws of the latter.—GUARANTEE TRUST & SAFE-DEPOSIT 
Co. v. MAXWELL, N. J., 30 Atl. Rep. 539. 

12. CONSTITUTIONAL LAW—Claim against City—Com- 
pelling Payment.—It is within the legislative power, 
unless prohibited by some superior rule or organic 
luw, to compel a subordinate municipal! corporation to 
pay forany property or services from which the pub 
lic has received or may receive apy advantage or 
profit, and may require a tax to belevied to pay any 
debt which has either a moral or meritorious basis.— 
CITY OF GUTHRIE V. NEW VIENNA BANK, Okla., 38 Pac. 
Rep. 4. 

13. CONSTITUTIONAL Law—Contracts of Foreign Cor- 
porations.—Laws 1893, No. 79, requiring corpoxations 
to pay a franchise fee, and declaring all contracts made 
by them void until such be paid, is, as applied to 
foreigu corporations selling goods in the State through 
itinerant agents, unconstitutional, in that it imposes 
a restrain on interstate commerce.—CoIt & CO. V. 
SUTTON, Mich., 60 N. W. Rep. 690. 

14. CONSTITUTIONAL LAW—Local and Special Legisla- 
tion.—Pol. Code, § 1543, subd. 3, establishing different 
custodians for the funds of school districts having 
boards of education and those not having them, vio- 
lates Const. art. 4,§ 25, which prohibits local and 
special laws in the management of common schools.— 
BRUCH V. COLOMBET, Cal., 38 Pac. Rep. 45. 

15. CONSTITUTIONAL LAaw—Peddling without License, 
—The Jprotection of section 8, art. 1, of the United 
States constitution, which invests in congress the 
power to regulate commerce between the States, can- 
not be invoked by one vending single bottles of med- 
icine manufactured in another State, and taken from a 
package in which several bottles were shipped into 
the State, as against Rev. St. 1889, §§ 7211-7218, defining 
a peddler, and imposing a fine for dealing as such with- 
out u license.—STATE V. PARSONS, Mo., 27S. W. Rep. 
1103. 

16. CONTRACT—Consideration.—An offer by the payee 
ofa matured note to permitthe maker to retainthe 
money atalower rate of interest than called for by 
the note is binding when acted upon.—VEREYCKEN V. 
VANDENBROOKS, Mich., 60 N. W. Rep. 687. 





17. ConrrRacT — Excusing Non-performance. — The 
complaintin an action on defendant’s agreement to 
pay plaintiff a certain amount when he had drilled a 
gas well, laid a pipe within 50 feet of the defendant's 
house, etc., sufficiently excuses plaintiff's failure to 
lay the pipe by alleging that defendant refused to let 
him lay it, and ordered him and fhis workmen, who 





were laying it, off his premises; it not being necessary 
that plaintiff allege that he was on hand with men and 
material, and offered to lay the pipe.—CURRENT V. 
FULTON, Ind., 88 N. E. Rep. 419. 

18. CONTRACT OF INFANT—Rescission.—An infant may 
avoid his contractfor the purchase of personal prop- 
erty, and recover money paid thereunder, by rescind- 
ing it and returning the property.— STACK V. CAVa- 
NAUGH, N. H., 30 Atl. Rep. 350. 

19. CONTRACT— Services — Implied Contract. — One 
who, having contracted with the government to carry 
certain mail matter, and with a railroad company to 
carry other mail matter, carried mail matter belong- 
ing tothe railroad company under the mistaken be- 
lief that it was included in his contract with the gov- 
ernment, can recover from the railroad the value of 
his services in carrying the latter matter, unless he 
intended to do it without compensation.—MCCLARY V. 
MICHIGAN CENT. R. Co., Mich., 60 N. W. Rep. 695. 

20. CONTRACTS OF CORPORATION— Estoppel.— Where 
the directors of a corporation, authorized by char 
ter to establish and maintain an hotel, purchased 
competing hotel property, and received the benefit of 
the transaction for two years,they will not be heard 
to allege that the transaction was ultra vires.—STEGER 
Vv. Davis, Tex., 275. W. Rep. 1068. 

21. CORPORATION—Franchise Tax—Receiver.—W here 
a receiver has been appointed for an insolvent corpo- 
ration, and has taken possession of its assets, and ex- 
ercises its franchises, he is a necessary party toa pe- 
tition by the State for aninjunction to restrain the 
further exercise of any franchise or transactfon of 
any businessof the company by him because of non- 
payment of the State franchise tax.—IN RE GEORGE 
MATHER’S Sons Co., N. J., 30 Atl. Rep. 321. 

22. CORPORATION—Seal.—The fac simile of the seal of 
a corporation printed on a blank form is not the cor 
porate seal.—MCCARTHY V. METROPOLITAN LIFE INs. 
Co., Mass., 38 N. E. Rep. 435. 

23. COVENANT OF WARRANTY—Constructive Eviction. 
— Where the grantee in a deed of land opento entry 
and settlement as a part of the public domain pur- 
chases the paramount titleof the United States, such 
purchase is a constructive eviction, sufficient to sus- 
tain an action on the grantor’s covenant of warranty. 
-—DILLAHUNTY V. LITTLE RocK & FT. 8S. Ry. Co. Ark., 
278. W. Rep. 1002. 

24. CRIMINAL EVIDENCE—Rape.—It was not error to 
permit the mother of prosecutrix to testify as to what 
shesaw wrong with prosecutrix, a child of eight years, 
within a week following the assault, in corroboration 
of the testimony of a physician.—STATE V. SANFORD, 
Mo., 278. W. Rep. 1099. 

25. CRIMINAL EVIDENCE—Homicide.—On a prosecu- 
tion for murder, it was proper to admit evidence that 
the hostility between deceased and defendant had be- 
gun two weeks beforethe killing, when deceased took 
the part of an old man whom defendant had attacked, 
on which occasion deceased’s remonstrances brought 
on a fight resuiting to the disadvantage of defendant. 
—STATE V. DETTMEYER, Mo., 278. W. Rep. 1117. 

26. CRIMINAL EVIDENCE — Homicide—Declarations.— 
In a prosecution against a husband for the murder of 
his wife, statements made by the wife before the 
shooting are not admissible to show that the relations 
between the two were of an affectionate character.— 
STATE V. PUNSHON, Mo., 278. W. Rep. lll. 

27. CRIMINAL LAw—Appeal by State.—The State has 
no appeal from an order discharging a prisoner.— 
STATE V. MARSHALL, Mo., 278. W. Rep. 1107. 

28. CRIMINAL LAaw—Bail—Recognizance.—It is no de- 
fense to a recognizance that it was taken and acknowl- 
edged before the clerk of the district court, where this 
was done by order of the district judge, made at the 
request of the accused, and to secure his speedy dis- 
charge.—HUNT V. UNITED States, U.S. C0. C. of App., 
63 Fed. Rep. 568. 

29. CrrminaL LAW—Embezzlement.—The fact that an 
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appropriation of an employer’s money was made with- 
out attempt at concealment is no defense to a charge 
of embezzlement.—PEOPLE v. CONNELLY, Cal., 38 Pac. 
Rep. 42. 

30. CRIMINAL LAW—Former Conviction.—To sustain 
a plea of former conviction, the defendant must show 
the record of such conviction, and by evidence aliunde, 
establish the identity of the offense.—BROWN V. STATE, 
Miss., 16 South. Rep. 202. 

31. CRIMINSL LAw—Homicide—Intoxication.—Intoxi- 
cation is no defense to an indictment for murder if de- 
fendant had intelligence enough to know right from 
wrong, and to know that the act he was committing 
was wrong.—PEOPLE V. LEONARDI, N. Y., 388 N. E. Rep. 
B72. 

32. CRIMINAL LAW — Perjury. — Under 2 How. St. § 
9236, declaring it perjury for a person of whom an oath 
is required by law to swear falsely in regard to a mat- 
ter respecting whicb the oath is authorized or re- 
quired, one brought before a justice, and examined to 
see if there was a cause to make a complaint against a 
person, against whom none was then pending, cannot 
be charged with perjury for statements then made.— 
PEOPLE V. TITMUS, Mich., 60 N. W. Rep. 693. 

33. CRIMINAL PRACTICK—Assault with Intent to Kill. 
—Anindictment for assault with intent to kill, which 
charges that defendant committed the assault feloni 
ously, On purpose, and with malice aforethought, 
‘with the intent then and there, him, the said 8, on 
purpose, and of his malice aforethought, to kill and 
murder,” need not charge that the assault was com- 
miteed with a felonious intent, or with an intent felo- 
niously to kill.—STaTE Vv. Woops, Mo., 27 8. W. Rep. 
1114. 

34. CRIMINAL Practice—Robbery. — An indictment 
under Rev. St. 1889, § 3530, defining robbery as taking 
the property of another from his person or in his pres- 
sence against his will, by violence, or by putting hii 
in bodily fear, which charges that a robbery was com- 
mitted by force and with violence, is sufficient, with 
out charging that the person robbed was put in fear of 
bodily injury.—STaTE Vv. STINSON, Mo., 278. W. Rep. 
1098 

35. DAMAGES—Measure of — Destruction of Crop.— 
The measure of damages in an action forthe destruc- 
tion of standing crops is their value at the time of de- 
struction.—COLORADO CONSOLIDATED LAND & WATER 
Co. V. HARTMAN, Colo., 38 Pac. Rep. 62. 


36. DEATH BY WRONGFUL ACT—Damages Recovered. 
—Const. § 241, provides that, until otherwise provided 
by the legislature, an action for wrongful death shall 
be prosecuted by the decedent’s personal representa- 
tive, and that the damages recovered shall form a part 
of decedent’s personal estate. Schedule, § 1, provides 
that all laws not inconsistent with the constitution 
shall remain in force, and repeals all laws inconsistent 
therewith: Held, that Gen. St. ch. 57, § 3, providing 
that in cases of death by willful neglect the widow, 
heir, or personal representative could sue, and that 
the damages recovered should go to the widow and 
children, was not repealed by the constitution, so as to 
make such damages a part of decedent’s estate.— 
WRIGHT V. Woops’ ApMR., Ky., 278. W. Rep. 979. 


37. DEKD-—Exception in Grant.—Where the grantor 
reserved to himself and to his daughter, who was a 
stranger to the deed, an estate forthe lives of both in 
the property conveyed, if such was the intent of the 
original parties the life estate is valid, as an exception 
to the grant in the deed.—MARTIN Vv. Cook, Mich., 60 
N. W. Rep. 679. 

38. DESCENT AND DISTRIBUTION—Illegitimate Chil- 
dren.—Under “An actin relation to marriage’ (Laws 
Wash. T 1854, p. 404), § 3, which provides that all chil 
dren born of marriages declared void by section 2, and 
‘all children born of persons living anu cohabiting to- 
gether, as man and wife, and all children born out of 
wedlock whose parents shall intermarry, shall be legit 
imate,” the child of a man and woman who lived and 








kept house together as man and wife inherits from the 
father though he and the mother never intermarried. 
—GRAHAM V. MATTHIAS, U. 8S. C. C. (Wash.), 63 Fed. 
Rep. 522. 

39. DoOWER— When Barred.—A widow’s right to 
dower is not barred by an election to takein lieu of 
dower a provision made for her in her husband’s sup- 
posed last will, hein fact dying intestate.—FRUITT V. 
FUNDERBURK, Ga., 208. E. Rep. 260. 

40. EASKMENT—Drainage.—A deed to part of a tract 
of land, reserving to the grantor, his heirs and assigns, 
the rightto usea certain drain across the premises, 
creates an easement of drainage over the land con 
veyed.—JONES V. ADAMS, Mass.,38N. E. Rep. 437. 

41. ELECTIONS — Ballots — Indorsement of Judges’ 
Initials.—Held, where it clearly appears that there was 
no willful disregard of that part of Gen. Laws 1891, ch. 
4, §51, providing that the initiais of the judges of elec- 
tion to be placed onthe backs ofthe ballots shall be 
those of two judges of “opposite political parties,” and 
no wrong or fraud has been intended or perpetrated, 
that {the requirement is not mandatory, but is com- 
plied with if the initials are of two judges of the same 
political affiliation.—STaTE Vv. GAY, Minn., 60 N. W. 
Rep. 676. 

42 EvIDENCE— Declaration by Owner in Possession.— 
Declarations of a former deceased owner of land in re- 
guard to its boundaries, made while in possession, are 
admissible in favor of those claiming under him.— 
NUTTER V. TUCKER, N. H., 30 Atl. Rep. 352. 

43. EVIDENCE — Declarations in Support of Title.— 
Where a father and his family, including his son, all 
live together, and the dispute is between the son anda 
third person asto the ownership of certuin personal 
property claimed by the son, the ‘talk and conversa- 
tion of the family” that the son was the owner is hear- 
say, and inadmissible.—STKVENS V. WILLIAM DEERING 
& Co., 8. Dak., 60 N. W. Rep. 739. 

44. EVIDENCE — Note—Liability of Indorser.—On an 
issue whether an indorser of a note indorsed with the 
intent to give credit tothe note so asto render her 
liable tothe payee, aletterfrom her tothe payee, in 
which she acknowledges berself to be an indorser, and 
waives notice of demand, is admissible.—STATE TRUST 
Co. V. OWEN PAPER CO., Muass., 388 N. E. Rep. 438. 

45. FEDERAL COURTS—Non-resident Defendants.—A 
suit by the United States to quiet title is within the 
jurisdiction of the Circuit Court of the district where 
the land lies, although defendants may not be inbab- 
itants of that district, for such a suitis “substantially 
asuit in rem,” within the doctrine of cases like Pen- 
noyer V. Neff, 95 U. S. 714, and Arndt v. Griggs, 10 Sup. 
Ct. Rep. 557, 184 U.S. 316, and therefore falls within 
the provisions of section 8 of the judiciary act of 1875, 
relating to service by 





publication in certain cases 
affecting real estute, which section was expressly con- 
tinued in force by the act of 1887-88.—UNITED STATES V. 
SOUTHERN Pac. R.Co., U. 8. C. CG. (Cal.), 63 Fed. Rep. 
481. 

46. FIXTURES—Right of Removal.—Where a tenant 
with theright to remove fixtures erected by him ac- 
cepts a new lease without reservation of such right, 
and not in extension of the old lease, the right to re- 
move the fixtures is lost.—WRIGHT V. MACDONNELL, 
Tex., 27S. W. Rep. 1024. 

47. FRAUDULENT CONVEYANCE — Joinder of Wife.— 
Where a wife, for the purpose of conveying her in- 
choate interest in her husband’s land, joins in a 
fraudulent conveyance thereof, made by him through 
a trustee and without consideration, to himself and 
wife, to hold by entireties, the wife is affected by the 
fraud of her husband, whether she had knowledge of 
it or not.—l’HILLIPS Vv. KENNEDY, Ind., 33 N. E. 
410. 

48. FRAUDULENT CONVEYANCES—Preferences.—W here 
creditors of insolvents tuke a billof sale of the debtors’ 
goods, Which are not more than sufficient to pay their 
debts, and also undertake to puy certain other credit- 
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ors of such insolvents, the sale is valid, though other 
creditors are thereby prevented from collecting any- 
thing on their claims.—NOYES V. SANGER, Tex., 27 S. 
W. Rep. 1022. 

49. GARNISHMENT—Exemptions.—A judgment for an 
injury to exempt prop: rty cannot be made the subject 
of garnishment.—CRAWFORD Vv. CARROLL, Tenn., 278. 
W. Rep. 1010. 

50. GARNISHMENT—Liability of Garnishee.—The lia- 
bility of a garnishee is to be determined as of the time 
the summons is served, and he is not chargeable with 
anything that may come into his hands after service, 
and before answer.—FLEMING V. BAXTER, Colo., 38 
Pac. Rep. 57. 

51. Girt — Will.—A paper reciting that the signer 
gives certain property to another cannot operate asa 
present gift, it never having been delivered, but being 
in the donor’s possession at time of death.—TOZER Vv. 
JACKSON, Penn., 30 Atl. Rep. 400. 

52. Goop WILL — Rights of Purchaser.—Where one 
purchases the good willand firm name of a business, 
he is entitled to receive letters and telegrams ad 
dressed to that firm name, and to the advantages re 
sulting from business transactions proposed in them 
by the customers of the oid tirm.—J. G. MATTINGLY 
Co. V. MATTINGLY, Ky., 278. W. Rep. 985. 

53. GUARANTY— Construction. — A guaranty of pay- 
ment “for all sales which may be made’ to one who 
was about to engage in selling periodicals, and pro 
viding thut the liability thereon shall not “exceed in 
any event’ a sum named, will be treated as a continu- 
ing guaranty, in the absence of avything to show a 
contrary intention of the parties. — TRUSTEES OF 
PRESBYTERIAN BOARD OF PUBLICATION AND SABBATH 
SCHOOL WORK V. GILLIFORD, Ind., 38 N. E. Rep. 
405. 

54. LIOMESTEAD— Annulling Order.—An order allot 
ting a homestead to a widow on her false allegation 
that the property belonged to the community cannot 
be annulled at the instance of an heir at law ofde 
cedent, whose guardian knew of the application for a 
homestead, and did not contest it, because ignorant 
that the property belonged to decedent’s separate es 
tate.—FEALEY V. FEALEY, Cal., 38 Pac. Rep. 49. 

55. LIOMESTEAD OF WIDOW —Partition.— The court 
has no jurisdiction to subject to partition iand owned 
and occupied by the widow as her homestead, along 
with lands held by the heirs.— VOKLZ V. VOELZ, Wis., 
60 N. W. Rep. 707. 

56. HUSBAND AND Wire — Community Property.— 
Where x man and wife agreed to take possession of 
und improve certain land, and heid it for ten years, 
for which they were to receive a certain part thereof, 
and they entered on the performance of such con 
tract, but, before ten years, the husband dies, and the 
wife fulliiis the agreement, the purt they were to re- 
ceive becomes commuuity property, and the husband’s 
children inberita half interest therein.— MARLIN V. 
KOSMYROSKI, Tex., 278. W. Rep. 1042. 

67. HUSBAND AND WIFE — Mortgage of Community 
Property.—A husband and wife removed from their 
community land, on which they had given a mortguge, 
to another State, where they separated. The wife re- 
mained out ofthe State, but the husband returned to 
thelund. Afterwards there was a decree foreclosing 
the mortgage, and the return of the sheriff showed 
that the service of the sumimons was made on the hus 
band personally, and on the wife by delivering a copy 
tothe husband at her usual place of abode: Held, 
that the court had jurisdiction of the parties, and such 
decree was binding on the wife.—JOHNSON V. RICH- 
MOND REACH IMP. Co., U. S. C. C. (Wash.), 63 Fed. 
Rep. 443. 

58. HUSBAND AND WIFE—Wife’s Separate Estate.—A 
married woman, joining with her husband in the exe- 
cution of a school fund mortgage to secure a loan to 
him,is not estopped to deny its validity as to her 
separate property included therein.—WELCH V. Fisk, 
Ind., 33 N. E. Rep.. 403. 





59. INJUNCTION — Trespass. — It is not within the 
recognized powers of a court of equity to grant its 
mandate requiring the trespasser to remove a monu- 
ment which he has erected upon a grave plot without 
the permission of the owner, the remedy at law being 
adequate for such trespass.—BOYDEN V. BRAGAW, N. 
J., 30 Atl. Rep. 330. 

60. INSURANCE— Proofs of Loss Waived.—Acceptance 
of a premium by an insurance company after knowl- 
edge of a loss occurring while the preiniumwas in de; 
fault waives the forfeiture, and does not merely revive 
the policy us to the future.—CONTINENTAL INS. CO, OF 
NEW YORK V. CHEW, Ind., 38 N. E. Rep. 417. 

61. JOINT TENANCY.—Under Rev. St. 1894, § 8841 (Rev. 
St. 1881, § 2922), providing that a conveyance of land 
to two or more persons shall be construed to create 
an estate in common, unless an estate by joint tenancy 
is expressly created, or it appears from the instru- 
ment that such an estate was intended, a deed to “L 
R and J R jointly” creates an estate in joint tenancy. 
—CASE V. OWENS, Ind.,38 N. E. Rep. 395. 

62. JUDGMENT.—The equitable owner of a judgment, 
being the real party in interest, may in his own name 
institute and maintain an action thereon.—J. J. CASE 
THRESHING MACH. CoO. V. PEDERSON, 8. Dak., 6€ N. 
W. Rep. 746. ; 

63. JUDGMENT—Kes Judicata—Community Property. 
—A judgment in an action against a husband only, 
to determine adverse Claims to land, is a bar to a sub- 
sequent action by such husband and his wife against 
the plaintiffin the former action, involving the same 
questions adjudicated inthe first action, though the 
land is community property.—LICHTY v. LEwIs, U. 
8.C. C. (Wash.), 68 Fed. Rep. 535. 

64. LANDLORD AND TENANT—Leases.—A lease gave 
the lessee or his assignees the privilege of purchasing 
the demised premises within five years of the begin- 
ning ofthe term. The clause giving such right pro- 
vided that if the lessee should terminate the lease his 
right to purchase should terminate also. The provis- 
ions as to betterments and damages to be awarded be- 
fore convevabce were onthe theory of a purchase by 
atenant: Heid, thatan entry by the lessor for non- 
payment of rent terminated the right to purchase.— 
OBER V. BROOKS, Mass., 38 N. E. Rep. 429. 


65. LIMITATION OF ACTION — Judgment.—Where a 
personal judgment in attachment proceedings, void on 
its face for want of personal service on detendant, is 
barred by the statute of limitations, plaintiff cannot 
have the judgment set aside, and the case redocketed, 
and treat the suit as still pending, so as to thereby 
evade the statute —BERKSON V. COEN, Miss., 16 South. 
Rep. 204. 

66. LIMITATIONS—Suspension !by Injunction.—W here 
an injunction bas been granted to restrain the sale of 
realty under a deed of trust securing the payment of 
notes, it suspends the statute of limitations onthe 
notes themselves.—DAVIS V. ANDREWS, Tex., 278. W. 
Rep. 1033. 

67. MALICIOUS PROSECUTION — Probable Cause.— 
Where, in an action for malicious prosecution, there 
is evidence of astate of facts other than those stated 
in defendant’s affidavit, which the jury might have 
considered probable cause, an ipstruct’on that, if de- 
fendant did not believe the facts stated in his affidavit, 
he did not have probable cause for instituting the pros- 
ecution, is erroneous.—ROBERTS V. KENDALL, Ind., 38 
N. E. Rep. 424. 

68. MARRIED WOMAN AS PARTNER.—A married woman 
may form a partnership with her husband, so as to 
bind her property for the payment of the partnership 
debt.—LoOUISVILLE & N. R. CO. Vv. ALEXANDER, Ky., 27 
S. W. Rep. 981. 

69. MASTER AND SERVANT— Assumption of Risks.—It 
is a question forthe jury wheher the minor servant who 
was injured was of such age, intelligence, discretion, 
and judgment that he should bave understood the 
dangers ofthe employment, and assumed the risks 
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thereof.—LUEBKE V. BERLIN MACH. 
N.W. Rep. 711. 

70. MASTER AND SERVANT—Defective Appliances—In 
spection.—In an action by a brakeman against a rail- 
way company for personal injuries, a charge that if 
the plaintiff was exercising reasonuble care, and the 
brake rod was so defective as not to be reasonably 
safe, and the defendant knew of the defect, or could 
have discovered it by inspection by persons exercising 
ordinary care, to find forthe plaintiff is proper.—EDDY 
V. PRENTICE, Tex., 278. W. Rep. 1063. 

71. MASTER AND SERVANT—Fellow-servant.—A fore- 
man in charge of a gang engaged in loading rails, and 
actually assisting therein, is, as to such work, a fellow- 
servant of the other members of the gang.—LOUISVILLE, 
N. A. &C. Ry. Co. v. Isom, Ind., 38 N. E. Rep. 423. 

72. MASTER AND SERVANT—Injuries.—Where a brake 
man was injured while coupling cars by stepping into 
a hole covered with snow and slush, held, that it was 
the province ofthe jury, there being a conflict of evi- 
dence, to say whether the company had discharged its 
duty of keeping the track in reasonably safe condi- 
tion, and, if not, whether its neglect was the proximate 
cause ofthe injury, unmixed with any negligence on 
the brakeman’s part.—NORTHERN Pac. R. Co. V. 
TEETER, U.S.C. C. of App., 63 Fed. Rep. 627. 

73. MASTER AND SERVANT—Injuries—Bridges.—W here 
a brakeman, standing on the running board of a furni- 
ture car, which is higher than box cars, in the discharge 
of his duty, was struck by the overhead tie beams of a 
bridge which the train was crossing, held, that it was 
the province of the jury to say whether the company 
was negligent in maintaining a bridge having such low 
beams, without giving warning by telltales or other- 
wise.—NORTHERN PAC. R. CO. V. MORTENSON, U.S.C. 
C. of App., 63 Fed. Rep. 530. 

74. MASTER AND SERVANT—Injury—Evidence.—In an 
action for injuries causing death, where it appeared 
that deccased, a brakeman, was struck by a water 
spout extending overthe cars froma tank, evidence 
that about six months before the accident defendant 
was notified that the spout was out of repair was ad 
missible.—GALVESTON, H. &S. A. Ry. Co. v. GORMLEY, 
Tex., 278. W. Rep. 1050. 

75. MASTER AND SERVANT—Negligence of Co-employee 
—Superintendent.—A railroad employee doing hand 
service in company with five or six other men, and 
drawing the same wages, receiving orders from a 
general superintendent of the work, or, in his absence, 
from a foreman, and, during the absence of the super- 
intendent, giving his fellow laborers directions as to 
their common work, isnot solely or principally a 
superintendent.—DOWD V. Boston & A. R. Co., Mass., 
38 N. E. Rep. 440. 

76. MECHANIC’s LIENS — Waiver — Taking Note by 
Claimant.—In the absence of an agreement or any- 
thing indicating an intention to the contrary, a 
mechanic or material-man does not waive his right to 
file and enforce alien by merely accepting for the 
amount of his claim the promissory note of the owner, 
at his instance and request, and for the sole purpose of 
suspending his right to foreclose such lien for 60 days, 
at which time such note, according to its terms, 
matures.—HILL V. ALLIANCE BLDG. Co., 8. Dak., 60 N. 
W. Rep. 752 

77. MINES AND MINING—Veins.—To constitute a vein 
it is not necessary that there be a clean fissure, filled 
with mineral, as it may exist when filled in places with 
other matter, but the fissure must have form, and be 
well defined, with hanging and foot walls.—CONSOL- 
IDATED WYOMING GOLD MIN. Co. V. CHAMPION MIN. Co., 
U.S.C. C. (Cal.), 63 Fed. Rep. 540. 

78. MORTGAGE—N otice—Satisfaction.—W here one who 
is both the owner of land and the trustee of a mort- 
gage thereon for other persons satisfies the mortgage 
of record, before the maturity of the loan; the transac- 
tion issuch as to put subsequent purchasers on in- 
quiry as to his authority to so satisfy the mortgage.— 
KIRSCH V. TOZIER, N. Y., 38 N. E. Rep. 375. 
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79. MUNICIPAL CORPORATION—Claim—Presentation .— 
Under the city charter of Detroit (chapter 5, § 17), an 
unliquidated claim must be presented to the common 
council, and a reasonable time allowed for its con 
sideration, before suit thereon; and where plaintiff, 
who sued for damages by falling on an unsafe side 
walk, failed to first present her claim to such council! 
it was error to refuse to direct a verdict for defendant. 
— SPRINGER V. CITY OF DETROIT, Mich., 60 N. W. Rep. 
688. 





80. MUNICIPAL CORPORATION—Defective Highway— 
Traveled Part of Way.—A side of astreet muy be in 
such form, and so used, withthe knowledge and ac- 
quiescence of the town, as to be a portion of the trav 
eled part of the way, though no work has been done 
on itto fitit forthe use of pedestrians.—MORAN V. IN- 
HABITANTS OF TOWN OF PALMER, Mass.,38 N.E. Lep. 
442. 

81. MUNICIPAL CORPORATION—Defective Sidewalk— 
Notice.—Rey. St. § 1339, provides that no action for in- 
juries caused by a defective sidewalk shall lie aguinst 
a Village unless, within 90 days, notice be given, stut- 
ing the place where the injury occurred, and describ- 
ing generally the insufticiency or want of repair which 
occasioned it: Held, thata notice describing the place 
asa ‘‘defective sidewalk on M street, opposite the M 
church,” and wholly failing to state what the defect 
was, is insufficient.—VAN LOAN V. VILLAGE OF LAKE 
MILLS, Wis.,60N. W. Rep. 710. 

82. MUNICIPAL CORPORATIONS—Regulating Sale of 
Milk.—Where authority is conferred upon a municipal 
body to license and regulate a particular business or 
occupation as a sanitary measure, such power must be 
exercised as a means of regulation only, and not ¢ 
means of producing revenue.—LITTLEFIELD V. STA 
Neb., 6) N. W. Rep. 724. 

83. MUNICIPAL OFFICERS—Awarding Contracts.—Act 
May 23, 1874, directing municipal ofticers to award cer- 
tain contracts to the ‘‘lowest responsible bidder,” vests 
discretionary, and not merely ministerial, powers in 
such officers; the word “responsible,” as therein used, 
applying, not alone to pecuniary ability, but also to 
judgment and skill.--INTERSTATE VITRIFIED BRICK & 
PAVING Co. V. CITY OF PHILADELPHIA, Penn., 30 Atl 
Rep. 383. 

84. NEGLIGENCE—Barbed wire Fence.—The building 
of a barbed-wire fence without a board between the 
posts, as prescribed by law, is not, asa matter of law, 
negligence, so as to render the land owner liable toa 
person whose horse is injured thereby.—HESTER V. 
WINDHAM, Tex., 27S, W. Rep. 1078. 

85. NEGOTIABLE INSTRUMENT—Bill of Exchange—Con- 
tract.—The drawer of a bill of exchange contracts, 
subject to conditions of notice, to pay at the place 
where the bill is drawn, if the same is not paid by the 
drawee; so that as between drawerjand payee, the 
place of performance is the place where the bill is 
drawn.—WARNER V. CITIZENS’ BANK OF PARKER, §. 
Dak., 60 N. W. Rep. 746. 

86. NEGOTIABLE INSTRUMENT—Note.—An indorsement 
on a note, stating that itis given “in accordance with 
and subject to the terms” ofa contract, destroys its 
negotiability.—VARKER V. AMERICAN EXCH. BANK OF 
Sr. Louis, Tex., 27S. W. Rep. 1071. 

87. NEGOTIABLE INSTRUMENT—Note—Attorney’s Fee. 
—An agreement by the maker of anoteto pay 10 per 
cent. commission if the note be not paid at maturity, 
and is collected by an attorney, is valid. —BRAHAN V. 
FIRST NAT. BANK OF CLARKSVILLE, Miss., 16 South. 
Rep. 2u3. 

88. NEGOTIABLE INSTRUMENT—Note—Indorsement.— 
Where the payee ofa note indorses his name across 
the back thereof, opposite the words ‘‘without re- 
course,” itis his individual contract of indorsement, 
and asubsequent indorser cannot take advantage of 
it.—DOOM V. SHERWIN, Colo., 38 Pac. Rep. 56. 

89. NEGOTIABLE INSTRUMENT — Note — Execution.— 
Where, in an action against a corporation on a note, 
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its execution is denied, the burden of showing the au 
thority by which it was executed is on plaintiff.—WaL- 
SENBURG WATER CO. V. MOORE, Colo., 38 Pac. Rep. 60. 

90. NEGOTIABLE INSTRUMENT—Note—Execution.—In 
an action on a note the making of which is denied, the 
fact that the payee had no money to loan cannot be 
shown by his ‘‘reputation” for being ‘‘hard up” at the 
time it purported to have been given.—BLI188 V. JOHN- 
SON, Mass., 38 N. E. Rep. 446. 

91. NEGOTIABLE INSTRUMENT—Note of Corporation— 
Seal.—Where an instrument is in all other respects a 
negotiable promissory note of a corporation, the fact 
that a seal purporting to be the seul of the corporation 
is affixed thereto, unaccompanied by any recital or 
fact showing thatthe company’s officers intended to 
or did affix it, does not destroy its negotiability.— 
WEEKS V. ESLER, N. Y., 38 N. E. Rep. 877. 

92. NEGOTIABLE INSTRUMENT — Promissory Note— 
Consideration.—Plaintiff delivered to defendants cer- 
tain machinery, and took notes and a contract which 
provided that,on the payments of the notes at ma- 
turity, plaintiff would sell and transfer the machinery 
to defendants, and that the title thereto should re- 
main in plaintiff untilthe notes were paid: He'd, 
that if such machinery was destroyed by fire, with- 
out defendants’ fault, while in their possession, and 
before the notes were paid or the title transferred, the 
consideration for the notes faifed.—J. M. ARTHUR & 
Co. Vv. BLACKMAN, U. 8. C. C. (Wash.), 68 Fed. Rep. 
537. 


93. NEW TRIAL — Misconduct of Juror.—Proof that 
while a case was pending, and before the testimony 
was concluded or the charge given, one of the jurors 
privately measured the distance testified to in the 
case, and told several persons that he had made up 
his mind, and would hold out for damages, is ground 
for setting aside the verdict.—EWERS’ ADM’R V. NaA- 
TIONAL IMP. Co., U. 8. C. C. (Va.), 63 Fed. Rep. 562. 

94. NUISANCE. —Under the Detroit city ordinance for. 
bidding the deposit of ‘‘any refuse, drippings, or 
nauseous liquid or other substance from distributing 
pipes or gas conductors into any sewer,” the nuisance 
does not depend upon the intent of the party causing 
it, and where one suffers a fluid to percolate through 
the soil into a sewer, and pernicious gases arise there 
from, tothe damage of another, the latter may re- 
cover therefor.—BRADY V. DETROIT STEEL & SPRING 
Co., Mich., 60 N. W. Rep. 687. 

95. NUSIANCE—Noxious Gases—Damages.—Where one 
uses his land in the manufacture of fertilizers, and so, 
necessarily, in the manufacture of sulphuric acid, in 
the process of which noxious gases escape, by reason 
of which injury to his neighbors will either necessarily 
or probably ensue, he is liable, if such injury does re- 
sult, even though he may have been reasonably care- 
ful.—FROST V, BERKELY PHOSPHATE CoO., S. Car., 208. 
E. Rep. 280. 

96. NUISANCE — Suit by City.—The power given to 
town corporations by Rev. St. 1881, § 3333, subd. 4, ‘‘to 
declare what sball constitute a nuisance and to pre- 
vent, abate and remove the same,” cannot be exercised 
by a proceeding in personam, but must be enforced by a 
general ordinance affecting all -property similarly 
situated.—AMERICAN FURNIIURE CO. TOWN OF BATES- 
VILLE, Ind., 38 N. E. Rep. 408. 

97. OFFICERS—Mandamus—Powers of Governor.—So 
long as the governor’s action in removing an officer is 
within the limits of the power conferred upon him by 
statute, the courts cannot interfere to arrest his action 
or review the proceedings before him. He is the ex- 
clusive judge, so far as the courts are concerned, of the 
sufficiency of the proof of the charges, and his findings 
are not reviewable by any court.—CAMERON V. PARKER, 
Okla., 38 Pac. Rep. 14. 

98. PARTNERSHIP—Firm and Private Debts.—A check 
of a firm delivered to a creditor of both the firm and 
the member thereof who delivered the check will be 
deemed to have been given in payment of the firm 





debt, though that debt was not due at the time of de- 
livery, and the debt of the member was overdue, 
where there is no evidence that the firm consented 
that the check should be given in payment of the 
partner’s debt.—ROGERS V. BITTERTON, Tenn., 27 8. 
W. Rep. 1017. 

99. PLEADING—Legal or Equitable Action.—The forma 
demand for relief with which the complaint concludes 
is not decisive of the legal or equitable character of 
the action; but where the complaint sets forth an am- 
biguous state of facts, such as may support equally an 
action at law or in equity, its character will be deter- 
mined by reference to the relief demanded.—O’BRIEN 
Vv. FITZGERALD, N. Y., 388 N. E. Rep. 371. 

100. PLEDGE—Illegal Sale.—The sale of stock pledged 
as collateral, made in default of payment of a demand 
for alarger sum than that for which the stock was 
pledged, is a conversion of such stock, though imme- 
diately prior tosuch sale the pledgee offer to accept 
the amount justly due, plaintiff not having a reason- 
able time within which to comply with such offer.— 
BLOOD V. ERIE DIME Savines & LOAN CoO., Penn., 30 
Atl. Rep. 362. 

101. PRINCIPAL AND SURETY—Bond of Assignee.— A 
duly executed bond of an assignee for the benefit of 
creditors, which recites that, by a certain deed of as- 
signment, he was appointed ‘‘trustee’’ for the pur- 
poses therein expressed, and is conditioned for the 
faithful performance by him of all his duties as ‘‘such 
trustee,” according to law, binds the sureties for the 
faithful performance of his duties as assignee, under 
the deed of assigament.— WALSH V. MILLER, Ohio, 38 
N. E. Rep. 381. 

102. RAILROAD COMPANIES— Accident at Crossing— 
Negligence.—A railroad company is bound, independ 
ently of statute, to take reasonable and proper means 
of notifying the public of the approach of its trains to 
a public crossing after night; and it is a breach of this 
duty to back a train of flat cars over a crossing in the 
suburbs of a city, without having on it any brakeman, 
or any light or other signal of its approach.—CHICcaGo, 
R.1I. & P. Ry. Co. v. SBARP,U. S. C. C. of App., 63 
Fed. Rep. 582. 

103. RAILROAD COMPANIES—OvVerflowing Lands—Evi- 
dence.—In an action against a railroad company for 
damages caused by negligent construction of a culvert, 
evidence of changes in that construction subsequent 
to the injury complained of is admissible in rebuttal 
of testimony for the defendant that a certain diagram, 
showing those changes, was a true representation of 
the culvert and surroundings at the time of the injury. 
—CHIcAGO & E. R. CO. V. BARNES, Ind., 38 N. E. Rep. 
428. 

104. REMOVAL OF CAUSES—Federal Question. — One 
who loaned money to an insolvent national bank sued 
in a Nebraska State court to recover the amount from 
the officers and directors. The petition, which was 
drawn under the Code, averred that plaintiff was de- 
ceived as to the bank’s condition by false reports to 
the comptroller of the currency; that defendants 
loaned excessive amounts of the bank’s money to 
single persons, made large loans to the president and 
cashier, and paid dividends when there were no profits, 
allin violation of the national banking act. In con- 
clusion, the petition averred that, ‘‘by reason of the 
several violations of the banking law as above set 
forth,” defendants were liable, etc.: Held, that the pe- 
tition stated a cause of action for violation of the na- 
tional bank laws, and nota mere action for deceit at 
common law, and that the case was therefore prop 
erly removed from the State to the Federal Court.— 
BAILEY V. MOSHER, U. 8. C. C. of App., 63 Fed. Rep. 
486. 

105. REMOVAL OF CAUSES — Motion to Remand.—A 
motion to remand on the ground that the removal was 
made after the case was to be treated as on trial under 
the State practice comes too late after more than a 
year has elapsed, and after the case has been ‘trans- 
ferred by consent to the equity docket, treated as an 
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intervention in a pending receivership case, and re- 
ferred to a special master therein; there being no 
question as to the jurisdiction of the Federal Court.— 
WYLY v. RICHMOND & D. R. Co., U.S.C. C. (Ga.), 63 
Fed. Rep. 486. 

106. Res Jup1caTa—Libel.—A judgment in a libel suit 
is not a bar to a suit for the subsequent publication of 
the same matter by another newspaper.—UNDERWOOD 
v. SMITH, Tenn., 27S. W. Rep. 1008. 

107. SaLE—Conditional Sales—Fraud.—Where the sale 
of goods is procured by fraud, title remains in the 
vendor.—PARLIN & ORENDORFF CO. V. HARRELL, Tex., 
278. W. Rep. 1084. 

108. SALE—Passing of Title.—Since the appropriation 
by the seller of an article according to the terms of an 
executory contract of sale passes title without the as- 
sent of the buyer, an action forthe agreed price may 
thereupon be maintained, though the buyer refuses to 
complete the contract. —COLORADO SPRINGS LIVE- 
STOCK CO. V. GODDINO, Colo., 38 Pac. Rep. 58. 

109. SALE OF STANDING TIMBER—Title.—Where a per- 
son “sells to” another certain standing timber, to be 
paid for when cut, hauled and loaded on the cars by 
the vendor, no title passes until delivery on the cars. 
—YOCKEY V. NORN, Mich., 60 N. W. Rep. 685. 

110. TAXATION OF COLLATERALS.—The rule that the 
excess only of the value of bank stock over the amount 
of the interest-bearing indebtedness for which it is 
pledged is taxable applies to non-residents.—TOWN OF 
FARMINGTON V. DOWNING, N. H., 40 Atl. Rep. 345. 

111. TAX SALE — Payment by City Warrants.—One 
who, under a contract with the city of East Portland, 
does work on a street, and receives therefor city war- 
rants drawn on a fund to be raised by an assessment 
on land abutting on the street, and who, at a sale un- 
der the assessment, bids in the land, and surrenders 
the warrants in payment of his bid, receiving instead 
a certificate of purchase, buys the land subject to the 
right of the city to sell it under the assessment; and he 
cannot recover from the city the amount of the war- 
rants because it had no power to levy the assessment, 
though the want of power is discovered before he is 
entitled to his tax deed.—KEENAN V. CITY OF PORT- 
LAND, Oreg., 38 Pac. Rep. 2. 


112, TELEGRAPH COMPANIES—Claims for Delay.—The 
filing of a suit to recover for delay in the delivery of 
telegrams and the service of citation within 90 days is 
not a presentation of the claim in accordance with a 
regulation that such claims must be presented in writ- 
ing within 90 days.—WESTERN UNION TEL. Co. v. FER- 
GUSON, Tex., 278. W. Rep. 1048. 


118. TowN—Defective Sidewalk.—There being no lia- 
bility of a town, village, or land owner at common law 
for damages caused by a defective highway, no liabil- 
ity exists except such as has been created by statute. 
—COOPER V. VILLAGE OF WATERLOO, Wis., 60 N. W. 
_Rep. 714. 


114. Towns—Unauthorized Acts of Officer.—As a town 
is not liable for the illegal or unauthorized acts of its 
oflicers, though done colore offcii, it is necessary to al- 
lege or show in a complaint, in an action brought 
against such town for damages caused by the acts of 
its officers, that such acts were within the scope of 
their power or authority.—KREGER V. TOWNSHIP OF 
BISMARK, Minn., 60 N. W. Rep. 675. 

115. Usurk1ous NoTE—Loan Secured.—A stipulation 
for more than the legal rate of interest in considera- 
tion of credit being given on a sale of goods does not 
render the contract usurious.—FIRST NAT. BANK OF 
JOHNSON CITY V. MANN, Tenn., 278. W. Rep. 1015. 

116. VENDOR AND VENDEE — Deed.—Oneto whom a 
person has agreed to convey land is entitled to a deed 
from such person, and need not accept a deed from a 
stranger to the contract.—ROYAL Vv. DENNISON, Cal., 38 
Pac. Rep. 39. 

117. VENDOR AND VENDEE—Sale of Land.—Where, in 
a contract to sell and convey a ‘‘homestead farm” it is 





clgar that the number of acres was mentioned merely 
for purposes of description, there is no breach by the 
vendor, if he conveys the whole farm, because it con- 
tains less than the number of acres so stated.—HAckK- 
BARTH V. WOLLNER, Wis., 60 N. W. Rep. 704. 

118. WATERS — Milldam — Lowering Water. —If the 
owner of a mill and the dam subservient thereto wan- 
tonly and unnecessarily draws the water from, or 
lowers the water in, the pond, and by so doing injures 
or destroys the ice privileges of the owner of land bor- 
dering upon the pond, he thereby renders himself lia- 
ble in damages to such owner.—EIDEMILLER Icé& Co. 
v. GUTHRIE, Neb., 60 N. W. Rep. 717. 

119. WATERS — Riparian Rights—Navigable Lake.— 
Where a navigable lake is of such size that entire sec- 
tional subdivisions are included therein, the owner of 
a fractional subdivision of a section meandered by the 
United States survey along the margin of the lake does 
not own all of the lake lying within the extended lines 
of his subdivision.—GRAND RAPIDS ICE & COAL CoO. Vv. 
SouTH GRAND RAPIDS ICE & COAL Co., Mich.,60N. W. 
Rep. 681. 

120. WATERS—Subterranean Stream—Rights of Sur- 
face Owners.—No one of several persons whose wells 
tap the same subterranean stream can make an artifi- 
cial use of the water therefrom so as at any time to 
entirely deprive the others of the ability to make such 
ause of it.—WILLIS V. CITY OF PERRY, Iowa, 60 N. W. 
Rep. 727. 

121. WILLs—Charge on Estate.—Under a will requir- 
ing the sole legatee to “pay out of the proceeds of the 
property, real and personal,” certain annuities, the 
legatee is not personally liable therefor on acceptance 
of the gift.—HUNKYPILLAR V. HARRISON, Ark., 27S. W. 
Rep. 1004. 

122. WILL—Devise in Lieu of Dower.—Where a testa- 
tor so devises and bequeaths the residue of his estate 
between his widow and children as to evince an inten- 
tion that they shall share equally therein, and the tak- 
ing of dower by the widow in that residue will destroy 
the equality intended, the implication is that the por- 
tion given to the widow is given in lieu of her dower in 
all lands which constitute any part of the shares of the 
residue given to the children, and she will be put to 
her election between that provision of the will in her 
behalf and her dower right in lands entering into the 
shares of the residue given to the children.—HELME Vv. 
STRATER, N. J., 30 Atl. Rep. 333. 


123. WILL—Nature of Estate.—Testator devised all 
his property to his wife, adding, ‘‘If she thinks it ad- 
visable, she may sell and convey the right of the land,” 
and limiting over what remained at her death: Held, 
that the wife took an absolute fee and the limitation 
over was void.—BRADLEY V. CARNES, Tenn., 27 S. W. 
Rep. 1007. 

124. WILL—Power to Convey Fee.—Under a will which 
gives and bequeaths to the wife of the testator “all 
the property, money, and effects” belonging to tes- 
tator, ‘‘to dispose of at herown discretion, and if she 
see cause to sell the real estate I hereby authorize her 
to do so, to make, execute a deed without order of 
court,” and providing that afterthe death of the wife 
the remaining property shall be divided between tes- 
tator’s daughters, the widow has power to convey the 
fee of testator’s land.—MCMILLAN V. WILLIAM DEERING 
& Co., Ind., 38 N. E. Rep. 398. 

125. WILLS—Testamentary Capacity.—In an action to 
maintain a will, a charge that “if, at the time said N 
executed said paper, he had the capacity to know his 
wife and children and his estate, and to dispose of the 
same in a rational manner according to a fixed pur- 
pose on his part, then he was of sound mind according 
to law,” is not erroneous.—NEWCOMB’S EX’RS V. NEW- 
COMB, Ky., 27S. W. Rep. 997. 

126. WITNESS—Impeachment.—The veracity of a wit- 
ness cannot be impeached by evidence of specific past 
delinquencies.—STATE V. GESELL, Mo., 278. W. Rep. 
1101. 
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